Before the

Administrative Hearing Commission

State of Missouri

GENEX,
)



)



Petitioner,
)




)


vs.

)

No. 98-3365 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On November 30, 1998, Genex (now Proxair Distribution, Inc.) filed a complaint challenging the Director of Revenue’s October 2, 1998, final decision denying in part Genex’s local use tax refund claims.  The Director decided that parts of the refund claims were barred by the statute of limitations on filing refund claims.  Petitioner argues that the statute of limitations was waived and that it is entitled to the full refund.   


This Commission convened a hearing on the complaint on July 29, 1999.  Jack J. Schwartz represented Genex.  Jeffrey Spray represented the Director.


The parties elected to file written arguments.  Senior Counsel Harry Williams filed the Director’s written argument.  After briefing in this case, we determined that we needed additional information in the record.  The Director filed affidavits, and Genex filed a response.  The Director filed an objection to Genex’s response on June 30, 2000.  

Findings of Fact

1. Proxair Distribution, Inc., was formerly Genex.  Genex was the company in existence at all times relevant to this case.                                                     

2. On September 12, 1994, the Director began a use tax audit of Genex for tax periods February 1993 through August 1994 (the first period). 

3. During the audit, the parties executed a waiver of the statute of limitations for additional use tax assessments.  Genex signed the waiver on September 26, 1994.  The waiver stated that it did not apply to assessments for any period prior to the first period.    

4. The field work for the audit for the first period was completed on August 28, 1996.                  

5. Genex made use tax payments as follows for September 1994 through May 1996 (the second period):  


Tax Period
Tax
Date of Payment


Sept. 1994
$19,156.99
10/31/94


Oct. 1994
$16,256.87
11/20/94


Nov. 1994
$13,077.11
12/20/94


Dec. 1994
$14,664.76
01/31/95


Jan. 1995
$15,363.42
02/20/95


Feb. 1995
$14,334.60
03/20/95


Mar. 1995
$17,735.87
04/30/95


Apr. 1995
$17,045.65
05/20/95


May 1995
$17,278.81
06/20/95


June 1995
$16,113.38
07/31/95


July 1995
$
6,423.97
08/20/95


Aug. 1995
$
5,773.52
09/20/95


Sept. 1995
$
5,359.14
10/31/95


Oct. 1995
$
7,674.10
11/20/95


Nov. 1995
$21,588.62
02/20/95


Dec. 1995
$10,992.46
01/31/96


Jan. 1996
$10,086.39
02/20/96


Feb. 1996
$12,933.78
03/20/96


Mar. 1996
$14,154.77
04/30/96


Apr. 1996
$12,027.26
05/20/96


May 1996
$13,101.03
06/20/96

6. On May 30, 1997, Genex signed a waiver of the statute of limitations for additional use tax assessments in order to allow the Director to complete an audit for the second period.  This waiver stated that it did not apply to assessments for any period prior to the second period.  

7. As part of routine procedure in the audit for the first period, the auditor executed a use tax refund claim for $81,242.02 on grounds that Genex was entitled to a refund of local use tax for that period.  The refund claim was filed with the Director on June 9, 1997. 

8. On June 17, 1997, Genex’s tax consultant filed a local use tax refund claim for $76,885.64, plus interest, for the second period.     

9. On November 5, 1997, the Director began a use tax audit of Genex for the second period.  As of May 26, 2000, the field work (actual examination of records) had been completed for that audit, but the audit was not resolved.  

10. On March 19, 1998, Genex signed a waiver of the statute of limitations for additional use tax assessments.  This waiver stated that it was an extension of the waiver signed May 30, 1997, and did not apply to assessments for any period prior to the second period.  

11. On October 2, 1998, the Director issued a final decision denying the refund claims, to which the decision referred as one claim for periods February 1993 through May 1996.  The decision stated:  


Refund requested by you
$158,127.62


Amount refunded
$104,297.07


Difference (amount denied)
$ 53,830.55

Along with the final decision were copies of the refund claim forms with the Director’s determination of the amount refunded on each.  On the refund claim for the first period, the Director denied $10,580.69 of the claim (the portion of the claim for February through May 1993) as out of statute.  The Director granted a refund of $70,661.32 for June 1993 through 

August 1994.  On the refund claim for the second period, the Director denied $33,441.54 as out of statute (the portion of the claim for September 1994 through April 1995), $887.03 as previously refunded, and $8,921.29 as the amount applied to delinquencies on account and previously refunded.
  For the second period, the Director thus denied a total of $43,249.86, and granted a refund of $33,635.75 for the period of May 1995 through May 1996.  For both periods combined, the Director thus denied $53,830.55 ($10,580.69 + $43,249.86) and granted $104,297.07 ($70,661.32 + $33,635.75). 

12. Upon receiving the final decision, Genex’s tax consultant contacted the Department and requested a refund of the $10,580.69 for February through May 1993 that had been denied.  The Director reconsidered and granted the refund by treating the refund claim as filed as of September 12, 1994, the date the auditor began the audit for the first period.  The Director also allowed interest on the full amount of the refund for the first period.  The amount of the interest was $37,056.10.  Therefore, the Director issued a check for $47,636.79 ($10,580.69 + $37,056.10) on December 4, 1998.  Thus, the Director issued a refund of the $10,580.69 that had initially been denied, plus interest on the full amount of the refund for the first period.  

13. The Director refunded a grand total of $151,933.86 for both periods.

14. On November 30, 1998, Genex filed a complaint with this Commission appealing the Director’s final decision.  On December 4, 1998, the same date that the Director issued the refund check for $47,636.79, this Commission issued notice to the Director that the complaint had been filed.  

15. On March 2, 1999, Genex signed a waiver of the statute of limitations.  The waiver was a revised Form 701-U from the Department of Revenue, and thus applied to the statute of limitations on refund claims as well as additional use tax assessments.  The waiver provided that no assessment or refund claim was included in the waiver for any period prior to the second period.    

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Petitioner has the burden to prove that it is not liable for the amounts that the Director assessed.  Section 136.300.1, RSMo Supp. 1999, and section 621.050.2.

Our duty in a tax case is not to merely review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 

796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).

I.  Affidavits

On February 3, 2000, after the hearing and briefing in this case, we issued an order requesting stipulations as to four factual issues that we found important but that were not resolved by the existing record.  Because the requested information would be reflected in the Director’s records, we ordered that if the parties were unable to stipulate to these issues, the Director could file an affidavit, and Petitioner could file a response to the affidavit.  The Director 

filed affidavits on May 26, 2000.  Petitioner filed a response and an additional affidavit on 

June 23, 2000.  Petitioner did not dispute any facts asserted in the Director’s affidavits.  

On June 30, 2000, the Director filed an objection to Petitioner’s response.  The Director argues that Petitioner’s response and affidavits are not responsive to the issues addressed in our February 3 order, and that we had not opened the record for further testimony, revision of testimony, or argument.  The Director requests that we disregard Petitioner’s response and affidavit as evidence.  Even though Petitioner’s response and affidavit are not responsive to the scope of our February 3, 2000, order, we accept them for consideration as argument in this case.  We also accept the affidavit as evidence to the extent that it is consistent with the previously existing record.  

II.  Local Use Tax Refund

In Associated Industries of Missouri v. Director of Revenue, 918 S.W.2d 780 (Mo. banc 1996), the court invalidated section 144.748, RSMo Supp. 1993, the local use tax.  Effective May 21, 1996, the General Assembly repealed section 144.748.
  Section 136.035 provides for refunds of taxes erroneously paid within two years prior to the filing of a request for a refund.  Section 144.190, the refund provision for sales/use tax, provides for refunds of taxes erroneously paid within three years of the date of the request for refund, with interest.  

In St. Charles County v. Director of Revenue, 961 S.W.2d 44, 49 (Mo. banc 1998), the Missouri Supreme Court determined when refunds of local use tax may be granted.  The taxpayer claimed that the three-year period for filing a refund claim was applicable under section 144.190.  The court rejected this argument, stating that when section 144.748 was repealed, its provision incorporating section 144.190 was repealed.  The court concluded that taxpayers who 

failed to seek a refund prior to the repeal of section 144.748 (on May 21, 1996) may still seek a refund under section 136.035, which allows a refund of taxes paid within two years of filing the refund claim.     

A.  The First Period:  February 1993 through August 1994

The Director paid refunds of the entire amount requested for the first period, a total of $81,242.02 ($10,580.69 + $70,661.32).   The Director granted tax refunds for the first period, plus interest of $37,056.10, totaling $118,298.12.  Therefore, there is no issue for our consideration as to this period.  

B.  The Second Period:  September 1994 through May 1996

Petitioner argues that the three-year statute of limitations applies pursuant to section 144.190.  In St. Charles County, 961 S.W.2d at 49, the court plainly ruled that taxpayers that did not seek a refund prior to May 21, 1996, may only seek a refund under section 136.035, which only allows a refund of taxes paid within two years of filing the refund claim.  Petitioner filed its refund claim for the second period on June 17, 1997.  Because Petitioner did not file a refund claim prior to May 21, 1996, the two-year statute applies rather than the three-year statute.  

1.  May 1995 through May 1996

The Director granted the full refund of $33,635.75 for May 1995 through May 1996.  Therefore, that portion of the second period is not at issue in this case.  

2.  September 1994 through April 1995

a.  Waiver

Petitioner argues that it is entitled to a full refund because a waiver of the statute of limitations was in effect.  In St. Louis Country Club v. Administrative Hearing Comm’n,  657 S.W.2d 614, 616-17 (Mo. banc 1983), the court recognized a taxpayer’s power to waive 

the statute of limitations on assessments.  This procedure may allow an audit to be completed and an accurate determination made of the taxpayer’s liability, rather than making an assessment that is estimated or based on incomplete information.    The waivers that Genex signed on September 26, 1994, May 30, 1997, and March 19, 1998, expressly applied only to assessments and not to refunds.  Those waivers were not effective as to refund claims. 

Section 144.746 expressly allows waivers of the statute of limitations on refund claims.  Section 144.746 provides:  

The director of revenue and a taxpayer may agree in writing to extend the periods prescribed in sections 144.190 and 144.220, within which a refund claim may be filed or a proposed assessment may be served and mailed.  Such an agreement must be made before the expiration of such periods and may be extended by subsequent agreements at any time before the expiration of the period previously agreed upon.  

First, section 144.746 does not apply to the limitations period on refund claims under section 136.035, but applies only to refunds under sections 144.220 or 144.190, which the court found inapplicable in St. Charles County, 961 S.W.2d at 49.  A refund is a limited waiver of sovereign immunity and is not allowed unless expressly permitted by statute.  Community Fed. Sav. & Loan Ass’n v. Director of Revenue, 796 S.W.2d 883, 885 (Mo. banc 1990).  Further, even if section 144.746 applied to refund claims under section 136.035, no agreement to extend the limitations period on refund claims was completed until March 2, 1999.  The agreement was not completed by the end of the two-year limitations period.  

Therefore, we conclude that no waiver of the statute of limitations on refund claims was in effect as to Petitioner’s claims.  

b.  The Claim for the Second Period

Petitioner contends that the refund claim that its consultant filed on June 17, 1997, for the second period, should be regarded as an amendment to the refund claim that the auditor filed on 

June 9, 1997, for the first period.  Petitioner argues that the Director combined the original and amended refund claims and treated them as one claim, as shown by the Director’s final decision referring to one claim for February 1993 through May 1996.  However, we do not regard that refund claim as an amendment of the first refund claim.  It does not indicate that it is an amended claim, and it is not for the same period as the first claim, but is for a subsequent period.  

Petitioner’s amended complaint asserts that the auditors agreed that they would file any and all refund claims as part of their audit.  According to Petitioner, the auditors did not file their refund claim until approximately one year after the audit for the first period was completed, and Petitioner had paid the audit assessment in June 1996.  Petitioner argues that the auditors should have included in their refund claim any and all refunds for tax periods through March 1996, the open period for local use tax refunds. 

Our findings show that the auditor did not begin the audit for the second period until November 5, 1997.  On June 9, 1997, when the auditor filed the refund claim for the first period, the second period was not yet under review.  The auditor could not have been expected to file a refund claim for a period that was not yet under audit.  Petitioner’s consultant filed a refund claim for the second period on June 17, 1997, shortly after the auditor had filed the refund claim for the first period, and before the audit began for the second period.  The audit for the second period was still pending as of May 26, 2000, even though the Director issued a final decision on the refund claim on October 2, 1998.  We would not expect the auditor to file a refund claim for 

the second period when Petitioner had already filed a refund claim for that period before the audit began.  

Under section 136.035, a refund is allowed only for taxes paid within two years of the date of filing the refund claim.  Petitioner’s refund claim for the second period was not filed until 

the Director received it on June 17, 1997.  The portion of the claim for periods from September 1994 through April 1995 was not filed within two years after the date of payment, as the date of the last payment for that period was May 20, 1995.  Because there was no valid waiver in effect before the expiration of the limitations period, the Director properly denied that portion of the claim. 

Summary


The Director granted the refunds for February 1993 through August 1994 and May 1995 through May 1996.  


We deny Petitioner’s claim for refund of $33,441.54 for September 1994 through April 1995.  



SO ORDERED on July 21, 2000.



________________________________



WILLARD C. REINE



Commissioner

�The only amount at issue in this case, however, is the $33,441.54 denied for being out of statute in the second period.  





�A refund of $70,661.32 for the first period, a refund of $33,635.75 for the second period, and an additional refund of $10,580.69 for the first period, plus interest of $37,056.10 for the first period.  


�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.  


�S. 981, 88th Gen. Assem., 2d Reg. Sess., 1996 Vernon’s Mo. Legis. Serv. 135 (West).  
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