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MARJORIE L. GELBACH,
)




)
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)

DECISION


The Missouri Real Estate Commission (“the MREC”) has cause to discipline Marjorie L. Gelbach because she stole money and was convicted for felony stealing.
Procedure


The MREC filed a complaint on June 23, 2006.  Gelbach was served with a copy of the complaint and our notice of complaint/notice of hearing on July 3, 2006.  On August 28, 2006, we granted the MREC’s motion to amend the complaint by interlineation.  Gelbach received a copy of the amendment.  Gelbach did not respond to either the original or the amended complaint.  The MREC filed a motion for summary determination on September 6, 2006.  Gelbach responded to it on September 11 and 22, 2006.  We may decide this case without a hearing if any party establishes facts that entitle any party to a favorable decision and no party raises a genuine issue as to such facts.
  

To establish facts, the MREC filed an affidavit of licensure from its executive director; certified records from the Missouri Secretary of State relating to Warrensburg/Whiteman  Realty, L.L.C. (“Warrensburg/Whiteman”), and Creative Mortgage Consultants L.L.C. (“Creative Mortgage”); certified records from the Missouri Commissioner of Finance relating to Creative Mortgage; an affidavit from Nancy Joann Kenepp; and certified records from the Circuit Court of Johnson County.  

Gelbach responded with written argument accompanied by her responses to “Petitioner's First Request for Admissions to Respondent,” her unsworn statement responding to Nancy Joann Kenepp’s affidavit, and an August 19, 2006, letter to the Attorney General.   


Gelbach steadfastly denies that she stole any money.  As explained below, Gelbach’s criminal conviction estops her from raising a dispute about whether she stole money, as charged.  As to the rest of the facts concerning licensing, whom she worked for, and whether she was charged, found guilty, and sentenced for stealing, Gelbach raises no genuine dispute.
Findings of Fact


1.
The MREC issued a real estate salesperson license to Gelbach on September 9, 1997.  Gelbach’s real estate salesperson license is and was at all relevant times current and active.

2.
Warrensburg/Whiteman is a corporation registered with the Missouri Secretary of State.  Its place of business is in Warrensburg, Missouri. 

3.
The MREC issued a real estate association license to Warrensburg/Whiteman on September 11, 2000.  The real estate association license is and was at all relevant times current and active.  

4.
Starting in March 2003, Gelbach was associated with Warrensburg/Whiteman.

5.
During her time associated with Warrensburg/Whiteman, Gelbach was also in charge of managing the rental properties for Nancy Kenepp, d/b/a Creative Mortgage Property Management, the rental management company for Creative Mortgage.

6.
Creative Mortgage is a licensed mortgage broker and a corporation registered with the Missouri Secretary of State.

7.
Between June 30, 2003, and December 30, 2003, in the County of Johnson, Gelbach stole $500 or more from Creative Mortgage.

8.
On May 21, 2004, Gelbach was charged by Information
 in the Circuit Court of Johnson County, Missouri, as follows:

The Prosecuting Attorney of the County of Johnson, State of Missouri charges that the defendant in violation of Section 570.030, RSMo, committed the class C Felony of stealing, punishable upon conviction under Sections 558.011.1(3) and 560.011 RSMo, in that between June 30, 2003 and December 30, 2003 in the County of Johnson, State of Missouri, the defendant appropriated money of a value of at least five hundred dollars which property was in the charge of Creative Mortgage and appropriated such property without the consent of Creative Mortgage and with the purpose to deprive it thereof.

9.
Gelbach had a jury trial on this charge in the Circuit Court of Johnson County.  On October 6, 2005, the jury found Gelbach guilty of the Class C felony of stealing.  
10.
On January 20, 2006, the court sentenced Gelbach to one year of imprisonment and imposed a fine of $1,000.
11.
Gelbach’s appeal is pending in the Missouri Court of Appeals, Western District.
Conclusions of Law


We have jurisdiction to hear the MREC’s complaint.
  The MREC has the burden of proving that Gelbach has committed an act for which the law allows discipline.
  
I.  Section 339.100.2(16)


The MREC cites § 339.100.2(16), which allows discipline for:
[c]ommitting any act which would otherwise be grounds for the commission to refuse to issue a license under section 339.040[.]
A.  Establishing the Conduct
By being convicted of stealing, Gelbach is estopped from offering any proof in a subsequent civil proceeding, such as ours, that she did not commit the acts for which she was convicted.
   

Collateral estoppel, a.k.a. issue preclusion, “precludes relitigation of an issue previously decided and incorporated into an earlier judgment.”  For an issue in the present action to be precluded by the doctrine of collateral estoppel: (1) it must be identical to an issue decided in a prior adjudication; (2) the prior adjudication must have resulted in a judgment on the merits; (3) the party against whom the doctrine is being asserted must have been a party or was in privity with a party to the prior adjudication; and, (4) the party against whom the doctrine is asserted must have had a full and fair opportunity to litigate the issue in the prior adjudication.[
]
(Citations omitted.)
Gelbach’s conviction meets the four requirements for application of collateral estoppel.  First, the MREC is trying to establish the same criminal act for disciplining Gelbach’s license as the Information charged.  Second, the criminal proceeding resulted in a judgment on the merits 
when the court imposed sentence.
  “Furthermore, the pendency of an appeal does not eradicate the finality of a judgment of conviction for collateral estoppel purposes.”
  Third, Gelbach is the person convicted in the criminal proceeding.  
The fourth requirement is particularly important in cases of offensive non-mutual collateral estoppel.  “The principle of non-mutual collateral estoppel, as adopted in Missouri, permits use of a prior judgment to preclude relitigation of an issue even though the party asserting the collateral estoppel was not a party to the prior case.”
  “[O]ffensive collateral estoppel normally involves the attempt by a plaintiff to rely on a prior adjudication of an issue to prevent the defendant from challenging a fact necessary to the plaintiff’s case and on which the plaintiff carries the burden of proof.”
  In this case, the MREC, which was not a party to the criminal case, attempts to prevent Gelbach from denying that she stole the money that she was found guilty of stealing in her criminal conviction.
Courts are more likely to find it fair to use a criminal judgment for estoppel when the judgment is found upon a jury verdict, as opposed to a guilty plea.
  “Because of the higher burden of proof and other procedural protections, a defendant in a criminal case has a full and fair opportunity to litigate the elements of an offense[.]”
  Also, “[i]n exercising this discretion, the trial court must judge the concept of fairness based on the totality of the circumstances surrounding the prior and subsequent lawsuits.  For example, if during the prior lawsuit the defendant could foresee the subsequent suit, it would not be unfair to allow offensive use of collateral estoppel in the subsequent suit because defendant would have had the incentive to 
vigorously litigate the issue in the prior lawsuit.”
  Even in cases in which the prior proceeding was civil, the Missouri Supreme Court found it fair to allow the use of offensive non-mutual estoppel when it estopped an attorney in her Missouri disciplinary proceedings from re-litigating facts established in federal court disciplinary actions.

In this case, Gelbach received the higher protections of the criminal proceedings.  Gelbach had the incentive to vigorously litigate the issue of stealing in the criminal proceeding to avoid imprisonment and a fine.  Additionally, she could have anticipated that the MREC would use a criminal conviction to attempt to discipline her license.    
Gelbach claims that her conviction was unfair because her trial counsel was inept, the judge made erroneous rulings, and the owner of Warrensburg/Whiteman lied.  Her conviction is presently on appeal.  

It is not unfair to use a criminal conviction for offensive non-mutual collateral estoppel simply because the defendant has appealed.  The Court of Appeals allowed the use of collateral estoppel when the defendant was contesting the fairness of his conviction on appeal and by post-conviction relief.
  That case involved the offensive non-mutual use of a criminal conviction by contingent beneficiaries to deprive the primary beneficiary of the life insurance proceeds from policies on the primary beneficiary’s wife, whom he was convicted of murdering.  
We conclude that it is fair to allow Gelbach’s criminal conviction to estop her from denying that she stole the money from Creative Mortgage, as charged.
B.  Grounds for Refusal under §339.040.1
The MREC contends that Gelbach’s theft of more than $500 from the company that employed her to manage its properties would disqualify any applicant engaging in such criminal activity from receiving a real estate salesperson license.  Section 339.040 provides:  

1.  Licenses shall be granted only to persons who present . . . satisfactory proof to the commission that they:

(1) Are persons of good moral character; and
*   *   *


(3) Are competent to transact the business of a broker or salesperson in such a manner as to safeguard the interest of the public.
Good moral character is honesty, fairness, and respect for the law and the rights of others.
  Stealing from another, especially from one who has a relationship of professional trust with the thief, is contrary to good moral character.  The MREC could refuse a license to Gelbach under § 339.040.1(1) and therefore may discipline her under § 339.100.2(16).
Competence includes a general ability to perform an occupation
 and the disposition to do so.
  Gelbach’s skills as a real estate salesperson are not at issue.  The issue is the manner in which she conducted such business in regard to the public interest.  Using her professional position to steal clearly shows that she generally lacks the disposition to safeguard the interest of the public. The MREC could refuse a license to Gelbach under § 339.040.1(3) and therefore may discipline her under § 339.100.2(16).
II.  Stealing Conviction
The MREC contends that Gelbach’s conviction
 is cause for discipline under 
§ 339.100.2(18) because she has:  
[b]een finally adjudicated and found guilty . . . in a criminal prosecution under the laws of this state . . . for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated under this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]

A.  Related to the Profession

As previously discussed, Gelbach’s offense relates to her professional qualifications because it relates to good moral character and competence to transact a salesperson’s business in a manner to safeguard the public interest.  There is cause for discipline under § 339.100.2(18).


Gelbach’s offense is also related to her functions and duties as a real estate salesperson.  In Board of Regis'n for the Healing Arts v. Levine, 808 S.W.2d 440, 442 (Mo. App., W.D. 1991), the court stated:  

The ordinary meaning of “function” applicable here is:  “1:  professional or official position:  OCCUPATION, 2:  the action for which a person or thing is specially fitted or used or for which a thing exists.”  The shared meaning elements of synonyms of “function” is “the acts or operations expected of a person or thing.”  Webster’s New Collegiate Dictionary, 465 (1977).  The ordinary meaning of “duty” applicable here is:  “2a:  obligatory tasks, conduct, service, or functions that arise from one’s position (as in life or in a group).  3a:  a moral or legal obligation.”  Webster’s New Collegiate Dictionary, 355 (1977).  

Section 339.010.2 provides:


2.  A "real estate salesperson" is any person who for a compensation or valuable consideration becomes associated, either as an independent contractor or employee, either directly or 
indirectly, with a real estate broker to do any of the things above mentioned. . . .
The “things mentioned above” are the functions and duties of a real estate broker listed in 
§ 339.010.1:


(1) Sells, exchanges, purchases, rents, or leases real estate;

(2) Offers to sell, exchange, purchase, rent or lease real estate;

(3) Negotiates or offers or agrees to negotiate the sale, exchange, purchase, rental or leasing of real estate;

(4) Lists or offers or agrees to list real estate for sale, lease, rental or exchange;

(5) Buys, sells, offers to buy or sell or otherwise deals in options on real estate or improvements thereon;

(6) Advertises or holds himself or herself out as a licensed real estate broker while engaged in the business of buying, selling, exchanging, renting, or leasing real estate;

(7) Assists or directs in the procuring of prospects, calculated to result in the sale, exchange, leasing or rental of real estate;

(8) Assists or directs in the negotiation of any transaction calculated or intended to result in the sale, exchange, leasing or rental of real estate;

(9) Engages in the business of charging to an unlicensed person an advance fee in connection with any contract whereby the real estate broker undertakes to promote the sale of that person's real estate through its listing in a publication issued for such purpose intended to be circulated to the general public;

(10) Performs any of the foregoing acts as an employee of, or on behalf of, the owner of real estate, or interest therein, or improvements affixed thereon, for compensation.
Each of these functions involves handling the property, business, and financial interests of others.  In particular, we note that a real estate salesperson regularly accepts money from 
prospective buyers to be held in escrow under § 399.105 and may collect rents and rental deposits for others as Gelbach did for Creative Mortgage.  Stealing from the company for whom she was collecting money is reasonably related to the functions and duties of a real estate salesperson.  There is cause for discipline under § 339.100.2(18).  
B.  Essential Elements of the Offense
The MREC contends that stealing is an “offense an essential element of which is fraud, dishonesty or an act of violence[.]”  The issue is not whether Gelbach was in fact guilty of a dishonest or fraudulent intent, but whether stealing necessitates proof of fraud or dishonesty, that is, always requiring that fraud or dishonesty be present as an element of the offense.
  
Section 570.030.1, RSMo Supp. 2003, sets forth the elements of stealing:


1.  A person commits the crime of stealing if he or she appropriates property or services of another with the purpose to deprive him or her thereof, either without his or her consent or by means of deceit or coercion.
Fraud is an intentional perversion of truth to induce another to act in reliance upon it.  Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997).  It requires the intent that others rely on the misrepresentation.  Sofka v. Thal, 662 S.W.2d 502, 506 (Mo. banc 1983); see also Missouri Dental Bd. v. Bailey, 731 S.W.2d 272 (Mo. App., 1987).  

Dishonesty is a lack of integrity, a disposition to defraud or deceive.  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 650 (unabr. 1986).  Dishonesty includes actions that reflect adversely on trustworthiness.  See In re Duncan, 844 S.W.2d 443, 444 (Mo. banc 1992).  

The elements of stealing do not always involve fraud, but they do always involve dishonesty.  There is cause for discipline under § 339.100.1(18).

C.  Moral Turpitude

Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”  

Courts have held that theft involves moral turpitude.
  In particular, Gelbach’s crime involved moral turpitude because her theft involved accepting the trust of Creative Mortgage to handle its rentals and then betraying that trust.  Such conduct is cause for discipline under § 339.100.2(18).

III.  Any Other Conduct

The MREC cites § 339.100.2(19), which allows discipline for:
[a]ny other conduct which constitutes untrustworthy, improper or fraudulent business dealings, demonstrates bad faith or incompetence, misconduct, or gross negligence[.]
We disagree.  The adjective “other” means “not the same : DIFFERENT <any [other] man would have done better>.”
  Accordingly, § 339.100.2(19) refers to conduct different from that referred to in the remaining subdivisions of § 339.100.2.  There is no cause for discipline under § 339.100.2(19).
Summary


Gelbach is subject to discipline under § 339.100.2(16) and (18).  We cancel the hearing.


SO ORDERED on October 5, 2006.



________________________________



JOHN J. KOPP  


Commissioner
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