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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On March 12, 2001, the Director of Insurance (Director) filed a complaint seeking to discipline the bail bond agent license of Jody W. Garretson for misappropriating funds.  On August 9, 2001, Garretson filed an amended answer, amended by interlineations on October 18, 2001.  We convened a hearing on the complaint on October 22, 2001.  The Director’s Senior Counsel Stephen R. Gleason represented the Director.  W.A. Dillow III, with W.A. Dillow III, P.C., represented Garretson.  Our reporter filed the transcript on November 30, 2001.

Findings of Fact

1. Garretson held bail bond License No. BB498723202.  That license expired on October 1, 2001.  At all relevant times, the license was in good standing.

2. At all relevant times, Garretson was working under the authority of licensed general bail bond agent Jerry W. Clay (Clay).  His arrangement with Clay was to write bonds, collect a 

fee, retain part as his payment, and pass the rest on to Clay.  He also made periodic reports to Clay as to the fees he collected.  

3. Garretson wrote the following bonds (the bonds) and collected fees for them, but reported the transactions as follows:

Date 





Actual



Reported

Written

Client

Bond

Fee

Bond

Fee

06/01/00

Joshua W. Ervin 
$5,000
$500

$2,000

$200

07/17/00

Jack L. Ford 

$10,000
$1,000

$5,000

$500

In written reports about the bonds to Clay, Garretson intentionally underreported the amounts of the bonds and fees, intending Clay to rely on the underreported amounts, and retained more money than he was entitled to.  

4. Garretson supported his false reports with falsified documents.  Each bond requires a power of attorney document (document) setting forth the bond amount.  Each document consists of an original with three carbonless copies attached underneath.  Handwriting on the original makes an impression on the three copies below.  

5. For each of the bonds, Garretson wrote all the required information on the original, impressing it on the copies, except the amount of the bond.  He then wrote the actual bond amount on the original, but impressed the reported bond amount on the three copies.  The copies only have impressions on them, not any original handwriting.  

6. When Clay audited Garretson, Garretson volunteered that he had accidentally reported the bonds incorrectly.  Clay believed Garretson and retained him for seven more months, until he grew more suspicious.  Then Clay terminated Garretson and informed the Director.  

Conclusions of Law


We have jurisdiction to hear the Director’s complaint under section 374.755.1, which provides:

The department may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any license required by sections 374.700 to 374.775 or any person who has failed to renew or has surrendered his license[.]

(Emphasis added.)  The Director has the burden to prove that Garretson has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


The Director alleges that Garretson is subject to discipline for intentionally underreporting the amounts in Finding 2 as part of a scheme to bilk Clay out of money.  Garretson argues that the errors were merely honest mistakes.  He suggests that he gave the original document to the jailer without writing in the bond amount, that the jailer wrote in the actual amount, and that he wrote the incorrect amount on the copies separately.  We agree with the Director’s version of the events because the copies have no original handwriting on them, only impressions made by writing on something laid over them.  That something was not the original, because the original’s bond amount is different from the copies.  Otherwise, the originals match the copies perfectly.  Therefore, something else was laid over the copies specifically to enter the smaller bond amount on them.  That negates an honest mistake and points to the deliberate underreporting of bonds written and fees collected.  

The Director cites section 374.755.1(4), which allows discipline for:


(4) Obtaining or attempting to obtain any compensation as a [bail bond agent] by means of fraud, deception or misrepresentation[.]

Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  Deception is an act designed to deceive, to cheat someone by inducing reliance on a misrepresentation.  State ex rel. Nixon v. Telco Directory Publishing, 863 S.W.2d 596, 600 (Mo. banc 1993).  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 744 (10th ed. 1993).  Underreporting bonds written and fees collected, for the purpose of retaining a greater amount of a fee than he was entitled to, constitutes fraud, deception, and misrepresentation.  Therefore, we conclude that Garretson is subject to discipline under section 374.755.1(4).

The Director also cites section 374.755.1(5), which allows discipline for:

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of [a bail bond agent.]

Incompetency is a general lack of (1) professional ability or of (2) disposition to use a professional ability.  Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm'n Nov. 15, 1985) at 125, aff'd, 744 S.W.2d 524 (Mo. App., E.D. 1988).  Gross negligence is a deviation from the standard of care so egregious as to demonstrate a conscious indifference to a professional duty.  Id. at 533.  Dishonesty is a lack of integrity, a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).

We have already found that Garretson committed fraud and misrepresentation.  That deceptive conduct also shows that he is subject to discipline for dishonesty.  Its intentional nature 

shows that he is subject to discipline for misconduct.  The deliberate nature of the scheme demonstrates a general lack of lack of disposition to fill out the documents correctly, which is a professional ability of bail bond agents.  Therefore, we conclude that he is subject to discipline for incompetency.  However, because the intent that Garretson possessed is mutually exclusive with the indifference required for gross negligence, we conclude that Garretson is not subject to discipline for gross negligence.  

Therefore, we conclude that Garretson is subject to discipline under section 374.755.1(5) for incompetency, misconduct, fraud, misrepresentation, and dishonesty in the performance of the functions or duties of a bail bond agent, but not for gross negligence.

Summary


Garretson is subject to discipline under section 374.755.1(4) for obtaining compensation as a bail bond agent by means of fraud, deception and misrepresentation; and under section 374.755.1(5) for incompetency, misconduct, fraud, misrepresentation and dishonesty in the performance of the functions or duties of a bail bond agent.  Garretson is not subject to discipline under section 374.755.1(5) for gross negligence.


SO ORDERED on December 12, 2001.



________________________________



WILLARD C. REINE



Commissioner
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