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)
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DECISION

There is cause to discipline Sue A. Gardner because she engaged in incompetence, gross negligence, misconduct, fraud, misrepresentation, and dishonesty in the performance of her professional functions and duties and violated the professional trust and confidence of her patient, co-workers and employer.
Procedure


The State Board of Nursing (“the Board”) filed a complaint on June 21, 2007, seeking this Commission’s determination that Gardner is subject to discipline.  Although we served Gardner with our notice of complaint/notice of hearing and a copy of the complaint by certified mail on June 26, 2007, she failed to answer the complaint. 

This Commission convened a hearing on the complaint on April 18, 2008.  Assistant Attorney General Kevin Hall represented the Board.  Though we notified Gardner of the date and time of the hearing, neither Gardner nor anyone representing her appeared.  


The Board filed a brief with proposed findings of fact and conclusions of law.  Gardner did not file a brief.  The matter became ready for our decision on July 17, 2008, the date Gardner’s brief was due.
Findings of Fact


1.
The Board licensed Gardner as a registered professional nurse.  Gardner’s license was current and active during the period of time from August 3, 2004, through June 21, 2007.
  

2.
Gardner was employed as a nurse at Freeman Health System in Joplin, Missouri (“the hospital”) for several years until she was terminated on August 17, 2004.  

3.
On August 3, 2004, Gardner was working her shift in the secondary recovery room at the hospital when a post-operative patient (“the Patient”) was brought into the recovery room at approximately 1:25 p.m. from the endoscopy laboratory room. 

4.
Prior to arriving in the recovery room, the Patient had undergone a colonoscopy procedure and had been under sedation.


5.
Upon arrival at approximately 1:25 p.m., Gardner was assigned to provide care for the Patient.  At this time the Patient was the only patient that Gardner was assigned to.  She had the professional responsibility for attending to and monitoring the Patient once he was in the recovery room.  

6.
At approximately 1:50 p.m. or twenty-five minutes after the Patient arrived in the recovery room, a student nurse technician (“student tech”) reported to the nurse supervising the area, including the recovery room (“charge nurse”), that no nurse was attending to the Patient. The charge nurse directed Regina Chaffin (“Nurse Chaffin”) to immediately attend to the Patient.  

7.
Nurse Chaffin discovered the Patient slumped over in the recliner.  His lips were slightly blue, and he was exhibiting snoring respirations.  Nurse Chaffin reviewed the Patient’s chart and it was blank.  He did not have a monitoring device.   

8.
Nurse Chaffin adjusted the Patient, took vital signs, administered oxygen, attached monitoring equipment, and documented her findings.


9.
During the time period of 1:25 p.m. through 1:50 p.m., Gardner failed to care for the Patient placing the Patient at significant risk.


10.
The student tech located Gardner in the room of another patient to whom she had not been assigned, but who was an acquaintance of Gardner.


11.
When Nurse Chaffin questioned Gardner’s failure to attend to the Patient, her response was that she “thought that the Student Nurse Tech was responsible to admit the patient.”


12.
Sometime later, Gardner attempted to cover up her failure to care for the Patient by making false entries on his chart, including false entries regarding the Patient’s arrival time, vital signs, statistics, and treatment.

13.
On August 16, 2004, Gardner’s supervisors met with her to review the August 3, 2008, events along with several other performance issues.  Gardner falsely stated that she had received the Patient and “had immediately taken steps to care for him, and the [P]atient was not in distress and that she was at the Patient[’]s bedside when the other nurse came to his side.”
  She made an untrue statement that she had assisted in administering oxygen to the Patient and took his vital signs.  She also falsely claimed that she had walked over to another patient because she was “very busy.”

14.
August 17, 2004, Gardner’s employment with the hospital was terminated for failure to care for the Patient and falsifying patient records.

Conclusions of Law


We have jurisdiction of the complaint.
  The Board has the burden to prove facts for which the law allows discipline.
  Our rules require the filing of an answer by Gardner.
  We may on our own motion order that Gardner is deemed to have admitted the facts pleaded in the complaint for failing to file an answer.
  We find Gardner to be in default for failing to file an answer to the complaint and for failing to appear at the hearing, and we deem paragraphs 2 through 16 of the complaint to be admitted.
  But Missouri case law instructs that in cases before us under § 621.045, RSMo Supp. 2007, we must “separately and independently” determine whether such facts constitute cause for discipline.
  Therefore, we independently assess whether the facts admitted must be supported by additional evidence and whether such facts allow discipline under the law cited.

The Board cites § 335.066.2(5) and (12), which allow discipline for:

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 355.096;
*   *   *

(12) Violation of any professional trust or confidence[.]
I.  Failure to Attend to the Patient
The Board argues that Gardner’s failure to attend to the Patient immediately after he was assigned to Gardner in the recovery room following sedation and her failure to immediately document an assessment at that time supports cause for discipline for incompetence in the performance of her professional duties and violation of professional trust or confidence.  

A.  Subdivision (5) – Performance of Professional Functions or Duties

Incompetence is a general lack of a professional duty, or a lack of disposition to use a professional ability.
  Standing alone, an isolated incident of Gardner failing to be at the side of and assess the Patient, and attach a monitoring device, may not prove Gardner’s lack of disposition to use her professional ability.  
However, this failure is shaped by other evidence:  Gardner’s excuse to Nurse Chaffin that she “thought that the Student Nurse Tech was responsible to admit the patient”; Gardner making false entries on the Patient’s chart; and Gardner’s inconsistent and equally false claims at the meeting with her supervisors that she had received the Patient and “had immediately taken steps to care for him, and the [P]atient was not in distress and that she was at the Patient[’]s bedside when the other nurse came to his side.”  This evidence proves Gardner’s lack of disposition to use her professional ability.  We infer the requisite mental state from the conduct of the licensee “in light of all surrounding circumstances.”
  There is cause to discipline for incompetence under § 335.066.2(5).

B.  Subdivision (12) – Professional Trust or Confidence

Professional trust or confidence is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and her clients, but also between the professional and her employer and colleagues.


Gardner’s failure to attend to the Patient placed him at risk and violated the trust placed in her by the members of the nursing staff.  Gardner’s failure to attend served as a poor example of professionalism to the student tech, who was learning the responsibilities of patient safety.   There is cause for discipline under § 335.066.2(12).

II.   False Entries on Patient Records
A.  Subdivision (5) – Performance of Professional Functions or Duties

Misconduct is the willful doing of a wrongful act.
  Gross negligence is a deviation from the standard of care so egregious as to demonstrate a conscious indifference to a professional duty.
  Fraud is an intentional perversion of truth to induce another to act in reliance upon it.
  It requires the intent that others rely on the misrepresentation.
  A misrepresentation is a falsehood or untruth made with the intent of deceit rather than inadvertent mistake.
  To deceive is “to cause to accept as true or valid what is false or invalid.”
  We may infer fraudulent intent from the circumstances of the case.
 Dishonesty is a lack of integrity, a disposition to defraud or deceive.
  Dishonesty includes actions that reflect adversely on trustworthiness.
  

After her failure to attend to the Patient was discovered, Gardner made false entries on the Patient’s chart with the intent to cover up her failure.  The information in a patient’s chart is critical to patient safety.  The false entries concerning nursing care by Gardner constitute misconduct, fraud, misrepresentation and dishonesty in the performance of her functions and duties as a registered professional nurse, which is cause for discipline under § 335.066.2(5).  Gardner’s false entries on the Patient’s chart were a deliberate attempt to conceal her failure to assess and document the Patient’s condition.  The Board proved a conscious indifference to that ordinary duty of care, constituting gross negligence and cause for discipline under § 335.066.2(5).  
B.  Subdivision (12) – Professional Trust or Confidence

Gardner’s making of false entries concerning the nursing care she was responsible to provide also violates the professional trust and confidence owed to the Patient, the nursing staff and the hospital.  There is cause for discipline under § 335.066.2(12).
Summary


There is cause to discipline Gardner under § 335.066.2(5) and (12).  

SO ORDERED on September 5, 2008.



________________________________



DOUGLAS M. OMMEN       


Commissioner
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