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State of Missouri

DIRECTOR OF DEPARTMENT
)

OF PUBLIC SAFETY,
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)



Petitioner,
)




)


vs.

)

No. 06-1537 PO



)

RICHARD E. GARDNER,
)




)
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)

DECISION


Richard E. Gardner is subject to discipline because he committed two criminal offenses of driving while intoxicated.
Procedure


On October 19, 2006, the Director of the Department of Public Safety (“the Director”) filed a complaint seeking to discipline Gardner.  On August 16, 2007, we held a hearing on the complaint.  Assistant Attorney General Christopher R. Fehr represented the Director.  Gardner represented himself.  The matter became ready for our decision on September 12, 2007, the date the transcript was filed.  Commissioner Nimrod T. Chapel, Jr., having read the full record including all the evidence, renders the decision.
  
Findings of Fact

1. Gardner is licensed as a peace officer.  His license is, and was at all relevant times, current and active.
2. On March 2, 2001, Gardner operated a motor vehicle while intoxicated.
3. On April 27, 2001, in the Circuit Court of St. Clair County, Gardner pled guilty to driving while intoxicated.  The court suspended the imposition of sentence, placed Gardner on two years’ probation, and ordered him to perform 40 hours of community service.
4. On June 22, 2004, Gardner operated a motor vehicle while intoxicated.
5. On October 8, 2004, in the Circuit Court of St. Clair County, Gardner pled guilty to driving while intoxicated.  The court sentenced Gardner to one year in prison, but suspended the execution of sentence.  The court sentenced Gardner to 48 hours of “shock” incarceration and placed him on probation for two years.
Conclusions of Law 


We have jurisdiction to hear the complaint.
  The Director has the burden of proving that Gardner has committed an act for which the law allows discipline.
  

The Director argues that there is cause for discipline under § 590.080:

1.  The director shall have cause to discipline any peace officer licensee who:

*   *   *


(2) Has committed any criminal offense, whether or not a criminal charge has been filed[.]

The Director argues that Gardner committed the criminal offense of driving while intoxicated as set forth in § 577.010, RSMo 2000:


1.  A person commits the crime of “driving while intoxicated” if he operates a motor vehicle while in an intoxicated or drugged condition.

In his complaint, the Director also appears to argue that Gardner endangered the welfare of two children, but cited no law making this a criminal offense and presented no evidence concerning this.

Gardner admitted that he committed the offense on March 2, 2001.
  He attempted to explain the circumstances surrounding his guilty plea to the second offense.  He stated that he was facing a felony charge and that part of his plea agreement was to plead guilty to the misdemeanor of driving while intoxicated.  He stated that he had not been drinking at the time of the accident, but there was evidence in his truck that could have been used to prove that he had. But a conviction resulting from a guilty plea collaterally estops him from denying the offense.
  Where the execution of sentence is suspended, there is a final judgment and conviction.
  Therefore, we cannot consider Gardner’s explanation, and we find that he committed the criminal offense of driving while intoxicated on June 22, 2004.

Gardner is subject to discipline under § 590.080.1(2) for committing two criminal offenses of driving while intoxicated.

Summary


Gardner is subject to discipline under § 590.080.1(2).

SO ORDERED on October 12, 2007.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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