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)




)



Respondent.
)

DECISION


We grant Omar Garcia’s application to be licensed as a practitioner of tattooing because we have no authority to deny it for a reason that is unrelated to the hygienic and sanitary conditions of the practice of tattooing.

Procedure


On August 15, 2003, Garcia filed a complaint appealing a decision by the Division of Professional Registration, Office of Tattooing, Body Piercing and Branding (Division).  On December 22, 2003, we held a hearing.  Assistant Attorneys General Shelly A. Kintzel and Samantha Harris represented the Division.  Garcia represented himself.  The matter became ready for our decision on January 15, 2004, the date the transcript was filed.

Findings of Fact

1. On January 19, 1996, in the Superior Court of the State of Arizona, Coconino County, Garcia was convicted, on his guilty plea, of possession of more than four pounds of marijuana, a Class 4 felony.  No. CR95-1114.  Garcia was sentenced to a one-year prison term, which included a consecutive term of community service, and was ordered to pay a fine.

2. On January 29, 1998, in the Circuit Court of Phelps County, Missouri, Garcia was convicted, on his guilty plea, of possession of paraphernalia, a Class A misdemeanor.  No. CR397-1978M.  Garcia was sentenced to 20 hours of community service and was ordered to pay a fine.

3. On October 18, 1999, the United States District Court, Western District of Missouri, convicted Garcia, on his guilty plea, of conspiracy to distribute and possess with intent to distribute marijuana.  No. 2:99CR04011-005.  Garcia was sentenced to three years of probation.

4. On March 2, 2000, in the Circuit Court of Boone County, Missouri, Garcia was convicted on his guilty plea of assault in the third degree, a Class A misdemeanor, and property damage in the second degree, a Class B misdemeanor.  No. CR0100-068088F.  Garcia was sentenced to 20 hours of community service and 30 days of incarceration, with the execution of his sentence suspended.

5. On February 12, 2003, Jason Jones, a police officer with the City of Columbia, Missouri, stopped Garcia for a defective taillight and, with his consent, searched his car.  Jones found several different types of medication, three that were controlled substances – alprazolam, 

morphine sulfate and methadone – for which he did not have prescriptions.  Jones found a bag of marijuana in Garcia’s waistband. 

6. The conduct that resulted in the convictions did not take place at Garcia’s workplace or while he was giving someone a tattoo.

Conclusions of Law 


We have jurisdiction to hear Garcia’s complaint.  Section 621.045.
  The applicant has the burden to show that he or she is entitled to licensure.  Section 621.120.  The Division’s answer sets forth the grounds on which we may deny Garcia’s application.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  We exercise the same authority that has been granted to the Division.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  Therefore, we simply decide the application de novo.  State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).

Objection to Evidence


At the hearing, the Division sought to introduce evidence of a conviction on December 11, 2003.  Garcia objected, and we took the objection with the case.  Garcia objected because the decision to deny his license was made before the date of this conviction.  If Garcia had notice of the cause for denial, that would not prevent us from considering the evidence because we make the decision without regard to what the Division considered or decided.


However, we sustain Garcia’s objection because the answer did not give Garcia notice that this conviction would be the basis of license denial.  Duncan v. Missouri Bd. for Architects, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 539 (Mo. App., E.D. 1988).  The answer was 

filed on October 3, 2003, two months before the conviction.
  The Division’s answer charges that criminal charges are pending against Garcia, but this is not the same as a conviction.  The Division could have added the new basis for denial by filing an amended answer.

Cause to Deny Licensure


The Division cites § 324.522, RSMo. Supp. 2003, which states:


1.  No practitioner of tattooing, body piercing or branding shall practice and no establishment in which tattoos, body piercing or brandings are applied shall be operated without a license issued by the director of the division of professional registration.  The license fee for each practitioner and each establishment shall be established by rule.


2.  The director of the division of professional registration shall promulgate rules and regulations relative to the hygienic practice of tattooing, body piercing and branding, and sanitary operations of tattoo, body piercing and branding establishments.  Such rules and regulations shall include:


(1) Standards of hygiene to be met and maintained by establishments and practitioners in order to receive and maintain a license for the practice of tattooing, body piercing and branding;


(2) Procedures to be used to grant, revoke or reinstate a license;


(3) Inspection of tattoo, body piercing and branding establishments; and


(4) Any other matter necessary to the administration of this section.

(Emphasis added.)  The Division argues that there is cause to deny Garcia’s application under Regulation 4 CSR 267-6.030(1), which states that the Division may refuse to issue or renew a license for:


(A) Use or illegal possession of any controlled substance, as defined in Chapter 195, RSMo; . . .


(B) Final adjudication and finding of guilt, or the entrance of a plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession that is licensed or regulated pursuant to sections 324.520 to 324.524, RSMo and the regulations promulgated thereunder, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]

Validity of Regulations


Garcia argues that the regulations go beyond the scope of the statute that authorizes their promulgation.  The statute authorizes the Director of the Division of Professional Registration (Director) to promulgate regulations “relative to the hygienic practice of tattooing, body piercing and branding, and sanitary operations of tattoo, body piercing and branding establishments.”  “Hygiene” means “a science of the establishment and maintenance of health.”  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 569 (10th ed. 1993).


The plain language of the statute indicates that the legislature merely wanted to grant the Director authority to regulate the “health” and sanitary conditions of the practice, rather than deny licenses based on the criminal background of the practitioners.  This would be consistent with testimony at the hearing that a large number of individuals in this profession have former criminal backgrounds and in fact learned their profession in prison.

The statute says nothing about regulating the qualifications of the profession beyond the parameters of health and sanitary conditions.  We contrast this with other licensing agencies’ authority to promulgate regulations, particularly with regard to the qualifications of applicants.  

The legislature has expressly authorized the Board of Podiatry to establish rules for license qualification.  Section 330.030 states in part:

Upon payment of the examination fee, and making satisfactory proof as aforesaid, the applicant shall be examined by the board, or a committee thereof, under such rules and regulations as said board may determine, and if found qualified, shall be licensed, upon payment of the license fee . . . .

(emphasis added) and § 330.045 states:

Every applicant for a permanent license as a podiatrist shall provide the state board of podiatry with satisfactory evidence of having successfully completed such postgraduate training in hospitals and such other clinical and surgical settings as the board may prescribe by rule.
(Emphasis added.)  The Board of Podiatry and most other professional licensing boards also have statutes that set forth specific causes for license denial and discipline.


One of the more expansive grants of authority to a licensing agency is found in Chapter 311.  Section 311.660 states:

The supervisor of liquor control shall have the authority to suspend or revoke for cause all such licenses; and to make the following regulations, without limiting the generality of provisions empowering the supervisor of liquor control as in this chapter set forth as to the following matters, acts and things:


(1) Fix and determine the nature, form and capacity of all packages used for containing intoxicating liquor of any kind, to be kept or sold under this law;


(2) Prescribe an official seal and label and determine the manner in which such seal or label shall be attached to every package of intoxicating liquor so sold under this law; this includes prescribing different official seals or different labels for the different classes, varieties or brands of intoxicating liquor;


(3) Prescribe all forms, applications and licenses and such other forms as are necessary to carry out the provisions of this chapter, except that when a licensee substantially complies with all requirements for the renewal of a license by the date on which the 

application for renewal is due, such licensee shall be permitted at least an additional ten days from the date notice is sent that the application is deficient, win which to complete the application;


(4) Prescribe the terms and conditions of the licenses issued and granted under this law;


(5) Prescribe the nature of the proof to be furnished and conditions to be observed in the issuance of duplicate licenses, in lieu of those lost or destroyed;


(6) Establish rules and regulations for the conduct of the business carried on by each specific licensee under the license, and such rules and regulations if not obeyed by every licensee shall be grounds for the revocation or suspension of the license;


(7) The right to examine books, records and papers of each licensee and to hear and determine complaints against any licensee;


(8) To issue subpoenas and all necessary processes and require the production of papers, to administer oaths and to take testimony;


(9) Prescribe all forms of labels to be affixed to all packages containing intoxicating liquor of any kind; and


(10) To make such other rules and regulations as are necessary and feasible for carrying out the provisions of this chapter, as are not inconsistent with this law.

Compared to this and other such statutes, the grant of authority given to the Director is very limited.  The Division argues that someone who had a chronic drug or alcohol abuse problem would have problems following the detailed procedures to safely practice tattooing.  This is a weak link to the authority to regulate the “hygiene” of the profession, and we reject it.

The statute gives the Director authority to regulate the standards of hygiene of the practice of tattooing and the sanitary operations of these establishments.  This reading of the statute does not mean that the Director could never deny a license.  Because many tattooists were practicing before the licensure requirement, someone applying for a license could have a history 

of poor hygiene in the profession.  The Director is clearly authorized to supervise the hygiene and sanitation of the practitioner and the establishments, and could enact such regulations.  However, there is no grant of authority to determine the qualifications of a practitioner beyond these parameters.  There is no authority to deny an application for convictions or drug use unrelated to the safe practice of tattooing.  The Director is authorized to promulgate regulations concerning the procedures to be used to grant, revoke or reinstate a license.  We do not read this as authority to create licensure qualifications that go beyond the scope of the statute.


Garcia’s witness, Jon Williams, testified that he employed Garcia as a tattooist and that he was competent in his practice.  Williams testified that there was nothing in his behavior that showed any tendency towards violence or alcohol or drug use in his workplace.
  Williams knew of Garcia’s criminal background.  At the hearing, Williams testified that he would rehire Garcia to work at his establishment.


We are not required to follow a regulation that is contrary to statute.  Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204, 207 (Mo. banc 1990).  There is no authority to deny Garcia’s application for use or illegal possession of controlled substances or for his convictions because these do not relate to the hygienic practice of tattooing or the sanitary operations of establishments.

Summary


We grant Garcia’s application to be licensed as a practitioner of tattooing.


SO ORDERED on March 3, 2004.



________________________________



JOHN J. KOPP



Commissioner

	�The order states that the sentence departed from the guideline range due to the fact that Garcia had already served a term of incarceration in Arizona for the offense.  (Resp. Ex. 3.)


	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.


	�The answer does allege that Garcia illegally possessed controlled substances on February 12, 2003, and the Division provided a witness who testified to this at the hearing.  Thus, without considering the conviction, we were able to make Finding 5.


	�Tr. at 14-15.


	�We believe that the Director could promulgate a regulation that allows denial or discipline if conduct such as drug use was actually affecting standards of hygiene or sanitation in a person’s practice.
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