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STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 10-2142 BN



)

SHAWN GARBIN,

)



)



Respondent.
)

DECISION


Shawn Garbin is subject to discipline because the Kansas State Board of Nursing (“the Kansas Board”) suspended his license on May 28, 2008, for sexual exploitation of patients.
Procedure


On November 17, 2010, the Missouri State Board of Nursing (“the Board”) filed a complaint seeking to discipline Garbin.  On August 23, 2011, after numerous attempts to serve Garbin, he received a copy of the complaint and our notice of complaint/notice of hearing by certified mail.  Garbin did not file an answer with this Commission.  We held a hearing on November 22, 2011.  Sharie Hahn represented the Board; Garbin did not appear.  The case became ready for our decision on December 22, 2011, the date written arguments were due.
Findings of Fact

1. Garbin was licensed by the Board as a registered professional nurse (“RN”).  His license expired on April 30, 2003.

2. Effective as of May 30, 2008,
 the Kansas Board issued an emergency order suspending Garbin’s nursing license in that state.
3. The order was based on Garbin’s conduct while employed at the Shawnee Mission Medical Center emergency department.  It found that Garbin engaged in sexual conduct with two patients in the emergency department while on duty and assigned as the nurse for these patients.  The incidents took place on December 19, 2007 and December 20, 2007.
4. The Kansas Board filed a petition seeking the revocation of Garbin’s license on June 30, 2008.

Conclusions of Law 


We have jurisdiction to hear the case.
  The Board has the burden of proving that Garbin has committed an act for which the law allows discipline.
  The Board alleges that there is cause for discipline under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her 
certificate of registration or authority, permit or license for any one or any combination of the following causes:

*  *  *

(8) Disciplinary action against the holder of a license or other right to practice any profession regulated by sections 335.011 to 335.096 granted by another state, territory, federal agency or 
country upon grounds which revocation or suspension is authorized in this state[.]
For there to be cause for discipline under this subdivision, we must find a disciplinary action in another state based upon grounds for which the revocation or suspension of a license would be authorized in this state.  “Disciplinary action” is “any censure, reprimand, suspension, denial, revocation, restriction or other limitation placed upon the license of a person[.]”
  An order suspending Garbin’s license qualifies as a “disciplinary action.”  This statute, unlike a similar one that applies to licenses issued under Chapter 334, RSMo, does not require that the disciplinary action be “final.”

Since the term “grounds” is not defined by statute, we rely on its common and ordinary meaning as found in the dictionary:  

2a : the foundation or basis on which knowledge, belief, or conviction rests : a premise, reason, or collection of data upon which something (as a legal action or an argument) is made to rely for cogency or validity[.
]   

The technical definition of “grounds” is equivalent:  “The basis of a suit; the foundation or fundamental state of facts on which an action rests[.]”
  The question, therefore, is whether the underlying facts upon which the Kansas Board’s disciplinary action was based would support the revocation or suspension of a license in this state.


The Board alleges that the Kansas Board’s disciplinary action was based on grounds for which discipline would be authorized in Missouri pursuant to § 335.066.2(5) and (12).  Section 335.066.2(5) allows discipline for “[i]ncompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096.”  The Board alleges, in particular, that 
Garbin’s conduct would constitute misconduct and incompetence.  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.


Garbin engaged in sexual conduct with two patients in the emergency room while he was on duty.  We cannot say that two such similar incidents occurring so close together persuade us that he was “incompetent.”  But even if, as he stated to the Kansas Board in 2008, the sexual conduct was consensual, it was clearly misconduct.  Garbin recognized this in a letter he wrote to the Board in October 2011, in which he stated:  “My actions are at best dishonorable, appalling, and to be honest disgust me.”
  His conduct would be cause for discipline under § 335.066.2(5).

Section 335.066.2(12) authorizes discipline of a nurse’s license for “violation of any professional trust or confidence.”  Professional trust is reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  As an RN, Garbin had a duty to safeguard and care for patients professionally.  No further analysis is required to conclude that engaging in sexual conduct with patients sick enough to be in the emergency room violated the trust and confidence those patients and the hospital would have placed in Garbin to act in a professional manner.  His conduct would be subject to discipline under § 335.066.2(12).  We conclude that Garbin is subject to discipline under § 335.066.2(8).
Summary


Garbin is subject to discipline under § 335.066.2(8).  

SO ORDERED on January 18, 2012.


________________________________



KAREN A. WINN


Commissioner

	�The order states it was effective as of May 30, 2007, but we infer, and other documents make it clear, that this is a mistake because the events recited therein took place in December 2007.


	�The record does not include any information or documents as to what action, if any, was taken on the petition for revocation.


�Section 621.045.  Statutory references are to RSMo Supp. 2010.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�Bhuket v. State ex rel. Missouri Bd. of Regis’n for the Healing Arts, 787 S.W.2d 882, 885 (Mo. App., W.D. 1990)(interpreting “disciplinary action” as a nontechnical term for purposes of § 334.100.2(8), RSMo Supp. 1984).


	�Webster’s Third New International Dictionary 1002 (unabr. 1986).  


	�Black’s Law Dictionary 704 (6th ed. 1990).


	� Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  





	�Albanna v. State Bd. of Reg’n for the Healing Arts, 293 S.W.3d 423, 435-36 (Mo. banc 2009).  


	�Exhibit 1-6.


�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  


�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).
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