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)
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)

DECISION
The Director of the Department of Public Safety (“the Director”) has cause to deny the application of Ricardo Garay to enter a basic training course for peace officers because he committed the criminal offense of receiving stolen property with a value of less than $500.
Procedure

On July 17, 2008, Garay appealed the denial of his application.  The Director filed an answer.  We held a hearing on November 21, 2008.  William C. Ellis represented Garay.  Assistant Attorney General Christopher R. Fehr represented the Director.  At the parties’ request, we sealed the entire hearing because of an unresolved issue concerning exhibits that Garay claimed were closed records under § 610.105.
  We resolve the close records issue in the 
Conclusions of Law and, by separate order, we dissolve our order sealing the hearing and order the sealing of Petitioner's Exhibit 2 and Respondent's Exhibit C.  The parties filed written arguments, the last on February 19, 2009.  
Findings of Fact

1.
On February 16, 2005, Garay retained street signs that he knew or believed were stolen.  Garay’s purpose was to deprive the owner of a lawful interest in the street signs.  The value of the street signs was less than $500.
2.
On March 9, 2005, the Prosecuting Attorney of Boone County filed an information in the Circuit Court of Boone County charging Garay with receiving stolen property with a value less than $500, a Class A misdemeanor, pursuant to § 570.080.  
3.
On June 15, 2005, Garay, with counsel, pled guilty to the charge.  The court advised Garay of his rights and found that the plea was voluntary.  The court found Garay guilty.  The court suspended the imposition of sentence and imposed a two-year term of unsupervised probation with certain conditions.  On November 29, 2006, the court discharged Garay from probation.
Conclusions of Law

We have jurisdiction of Garay’s appeal.
  
I.  Evidentiary Rulings


On cross examination, Garay testified that Respondent's Exhibit D was an accurate copy of a letter that he had written.  When the Director offered Respondent's Exhibit D, Garay objected on four grounds:  (1) it references the disposition of an action filed against Garay that was subsequently resolved and is now a closed record; (2) there is no evidence as to when and where Garay wrote the letter, (3) the letter contains hearsay, and (4) the letter contains irrelevant 
matters.  The parties agreed to submit a redacted letter as Respondent's Exhibit D after the hearing.  


Respondent's Exhibit B is a copy of the “Missouri Peace Officer License Legal Questionnaire” that Garay completed for admittance into a basic training course.  Garay objected on the ground that it contains references to the same closed records that Respondent's Exhibit D had.  The parties indicated that they would submit a redacted version after the hearing.


Respondent's Exhibit C is a copy of a certified copy of the judgment in criminal case filed against Garay.  It records the disposition of the charge of receiving stolen property – less than $500 by Garay’s guilty plea and Garay's successful completion of probation on November 29, 2006.  Garay objected that it is a closed record under § 610.105.  We took Respondent's Exhibit C subject to the parties briefing the issue after the hearing.

We received redacted copies of Respondent's Exhibits B and D stapled to his brief submitted after the hearing.  


At the hearing, Garay testified to explain the reason for the disposition of the criminal charge.  In conjunction with that testimony, Garay offered, without objection from the Director, Petitioner's Exhibit 2, a circuit court docket sheet from his criminal case, which contains docket entries of the proceedings, including the disposition of the charge and Garay’s probation.  Garay’s offer was subject to our rulings about referencing the disposition of the criminal charge in Respondent's Exhibits B, C, and D.  We understood Garay to mean that we could consider Petitioner's Exhibit 2 and Garay’s testimony about the reasons for the disposition of the charge if we ruled in the Director's favor regarding the Director's exhibits, but we should exclude Petitioner's 2 and Garay’s related testimony if we ruled in Garay’s favor.  We did not understand Garay to be waiving his rights concerning § 610.105.

Section 610.105 provides:
1.  If the person arrested is charged but the case is subsequently nolle prossed, dismissed, or the accused is found not guilty or imposition of sentence is suspended in the court in which the action is prosecuted, official records pertaining to the case shall thereafter be closed records when such case is finally terminated except as provided in subsection 2 of this section and section 610.120 and except that the court's judgment or order or the final action taken by the prosecutor in such matters may be accessed. . . . .
Section 610.120 provides:

1.  Records required to be closed shall not be destroyed; they shall be inaccessible to the general public and to all persons other than the defendant except as provided in this section and section 43.507, RSMo.  The closed records shall be available to: . . . those agencies authorized by section 43.543, RSMo, to submit and when submitting fingerprints to the central repository; . . .

2.  These records shall be made available only for the purposes and to the entities listed in this section. . . .
Section 590.180.3 provides:
In any investigation, hearing or other proceeding pursuant to this chapter, any record relating to any applicant or licensee shall be discoverable by the director and shall be admissible into evidence, regardless of . . . the status of any record as open or closed, including records in criminal cases whether or not a sentence has been imposed. . . .

Under the plain language of § 590.180.3, Respondent's Exhibit C and Petitioner's 
Exhibit 2 are admissible into evidence in this proceeding. We overrule Garay’s objection.  However, by separate order, we place those two exhibits under seal so that they are not accessible to the general public, as they remain closed records under §§ 610.105 and 610.120.1 except for evidentiary purposes in this case.

The only copy of Respondent's Exhibits B and D that we have are those that the parties redacted and submitted during post-hearing briefing.  However, the material remaining in 
Respondent's Exhibit B still sets forth the arresting agency; the date and nature of the receiving stolen property charge; the city, county and state where the crime occurred; the classification of the charge as a misdemeanor; and its disposition by guilty plea with two years’ unsupervised probation.  Similarly, Respondent's Exhibit D has some material redacted but still states:  “I received an S.I.S. and 2 yrs. unsupervised probation for receiving stolen property” and “I was discharged of my unsupervised probation after 17 months to be able to attend the police academy.” 

 Section 621.105 does not require closure of Respondent's Exhibits B and D because they are not “official records pertaining to the case.”  Garay cites no authority that requires us to exclude from evidence other documents that reference the charge in and disposition of a criminal case whose official records are closed.  Therefore, we deny Garay’s objection that was based on § 610.105.  For the same reasons, we do not seal Respondent's Exhibits B and D.   

As to Garay’s three other grounds for objecting to Respondent's Exhibit D, we overrule them.  First, that Garay did not recall when or where he wrote the letter affects only the weight of the evidence.  Garay validated that the letter was the one he wrote, and his attorney used the letter at the hearing to refresh Garay's memory as to whether Garay told the police at his apartment that the street signs did not belong to him.  
Second, as for hearsay, Garay did not specify which statements in the letter were hearsay and why.  We conclude that Garay’s statements about what he saw and said are admissions by a party-opponent and are therefore excluded or excepted from the hearsay rule.  The Court of Appeals defines admissions of a party-opponent as follows:
Evidence may be admitted as an admission of a party-opponent if the following elements are present:
(1) A conscious or voluntary acknowledgement by a party-opponent of the existence of certain facts,
(2) the matter acknowledged must be relevant to the cause of the party offering the admission, and
(3) the matter acknowledged must be unfavorable to, or inconsistent with the position now taken by the party-opponent.[
]


The statements in Respondent's Exhibit D meet these requirements.  First, Garay admitted that the exhibit is an accurate and unchanged copy of the letter he wrote.  Second, Garay never claimed that his statements in the letter were involuntary.  Finally, the letter contains statements inconsistent with Garay’s hearing testimony, as we explain below.  We conclude that Garay’s statements in Respondent's Exhibit D are admissible as admissions of a party-opponent.  

Finally, we overrule Garay’s claim that the letter is irrelevant.  Garay’s description of what happened is relevant to whether he committed the offense of receiving stolen property.
II.  Whether Garay Committed a Criminal Offense

Garay has the burden of proving facts that show he is qualified to enter a basic training course.
  Garay must prove his qualifications by a preponderance of the evidence.

Preponderance of the evidence is that which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows the fact to be proved to be more probable than not.[
]
The Director’s answer provides notice of the facts and law at issue.
  The Director relies upon § 590.100, which provides: 


1.  The director shall have cause to deny any application for a peace officer license or entrance into a basic training course when the director has knowledge that would constitute cause to discipline the applicant if the applicant were licensed.

The Director cites § 590.080.1(2), authorizing discipline of any peace officer who “[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]”  Section 556.016
 defines a criminal offense as follows:

1.  An offense defined by this code or by any other statute of this state, for which a sentence of death or imprisonment is authorized, constitutes a “crime”.  Crimes are classified as felonies and misdemeanors.
*   *   *

3.  A crime is a “misdemeanor” if it is so designated . . . .

The Director argues that Garay committed the criminal offense of receiving stolen property, as defined in § 570.080:
1. A person commits the crime of receiving stolen property if for the purpose of depriving the owner of a lawful interest therein, he or she receives, retains or disposes of property of another knowing that it has been stolen, or believing that it has been stolen.
*   *   *

3.  Receiving stolen property is a class A misdemeanor unless the property involved has a value of five hundred dollars or more, or the person receiving the property is a dealer in goods of the type in question, in which cases receiving stolen property is a class C felony.

The Director claims that Garay’s guilty plea collaterally estops Garay from denying that he committed the crime.  Only a conviction resulting from a guilty plea would collaterally estop the issue.
  However, collateral estoppel requires a valid judgment.
  There is no conviction or final judgment in this case because the court did not impose sentence.
  

Although not conclusive evidence of whether Garay committed a criminal offense, a guilty plea is evidence of the conduct charged
 and supports a finding in a professional licensing proceeding that the licensee is guilty of such conduct.
   The guilty plea constitutes an “admission,” which the defendant may explain.
  
At the hearing, Garay gave his account of the events that led to his plea of guilty.  His account amounts to a denial that he received or retained any stolen property.  Specifically, Garay testified that he lived in an apartment at 211 Anita Court with a roommate named Shane Callahan.  There was only one bedroom in the apartment.  Callahan kept his belongings in a hall closet.  Only Callahan’s belongings were kept in the hall closet.  At 3 a.m. on February 16, 2005, a group of men came looking for Callahan.  Callahan was not there.  The men roughed up Garay after he told them that Callahan was not there.  After the men left, Callahan called the police. When the police came, they asked Garay for consent to search the apartment.  Garay consented.  When the police opened the hall closet, they found street signs.  Garay testified further that he knew nothing about the signs before the police found them, that Callahan never told him about the signs or gave the signs to him, that he never took the signs from Callahan, and that he never intended to possess the signs or to deprive anyone from having the signs.


Garay’s admissions in Respondent's Exhibit D conflict with his testimony in important respects.  At the hearing, Garay testified that Callahan was living at the apartment at the time the police searched, but that he was not there at the time.
  In the letter, Garay several times refers to Callahan as his “old roommate” and asserts that he told the men that Callahan did not live there 
anymore.  The inference that the street signs were Garay's is much stronger if he were the only one living at the apartment.  

Another inconsistency is that at the hearing Garay said he called the police after the men left.
  In the letter, he said that the men left because they heard his girlfriend
calling the police from the bedroom.  

More significantly, at the hearing Garay testified that he did not know the street signs were stolen and that the police happened to find them in the course of their search.
  In his letter, Garay wrote that when the police asked him if there was anything illegal in the apartment, he indicated the street signs in the closet:

Then, the officer asked me if there were anything else in the house that was illegal.  I said there were [redacted material] street signs in the linen closet [redacted material] that I held for them and the street signs were from my old roommate.[
]

These inconsistencies cast considerable doubt on the veracity of Garay's testimony at the hearing.  Further, we are unconvinced by his testimony as to why he pled guilty in spite of being innocent.  Garay testified that the witnesses who would have provided testimony that the street signs were really Callahan’s were afraid to come forward because of the rough crowd that Callahan associated with, as evidenced by the conduct of the three men who roughed up Garay.  Generalized testimony like this is unconvincing.  Garay failed to supply the names of the witnesses, failed to state what their testimony would have been, and failed to explain why these persons could not or would not testify on his behalf at our hearing.  

Garay made the plea with the advice of counsel and with the court’s finding that it was voluntary.  While the court was lenient, Garay made his admission to criminal conduct knowing that it would have adverse consequences, including the threat of imprisonment if he violated the conditions of his probation or was charged with another crime.  By contrast, Garay's revised version of events given at our hearing comes with the incentive that it will give him a benefit, the ability to enter a law enforcement training course that will enable him to obtain a peace officer license.  


It is more likely than not that Garay was telling the truth when he pled guilty than when he made his exculpatory testimony at our hearing.  The preponderance of the evidence shows that Garay committed the criminal offense to which he pled guilty.  Garay has failed to bear his burden of proving that he did not commit the offense.  We conclude that Garay committed the criminal offense of receiving stolen property with a value less than $500.  This is cause for the Director to deny his application under § 590.080.1(2).  
III.  Regulation 11 CSR 75-13.090(2)(A)

In his post-hearing brief, the Director also contends that we should apply the definition of “committed a criminal offense,” as used in § 590.080.1(2), which the Director provides in his Regulation 11 CSR 75-13.090(2)(A):  

(2) As used in section 590.080.1, RSMo:

(A) The phrase has "committed any criminal offense" includes a person who has pleaded guilty to, been found guilty of, or been convicted of any criminal offense.


We need not use this definition because we based our finding that Garay committed a criminal offense on his admission at his guilty plea hearing.  Further, we have repeatedly stated 
in past decisions that the Director lacked statutory authority to promulgate 11 CSR 75-13.090.
  The Director presents no new arguments on this issue.  In Bridge Data Co. v. Director of Revenue,
 the Missouri Supreme Court instructed that we must not apply an unauthorized regulation in a contested case because this Commission has “full authority” to resort to the statutes and reach a decision on the law as we find it.
  Therefore, we resort to the definition of criminal offense in § 556.016
 rather than a definition provided in an unauthorized regulation.  
III.  Violation of Regulation or Statute


In his answer the Director quotes § 590.080.1(6), which allows discipline when a person has “violated a provision of this chapter or a rule promulgated pursuant to this chapter.”  Our Regulation 1 CSR 15-3.380(2)(E)2 and due process of law
 require that the Director designate in his answer what statute or rule that Garay has violated.  Neither in his answer nor in his post-hearing argument does the Director cite which statute or rule Garay violated.   Therefore, we cannot address the issue of whether there is cause to deny Garay's application under § 590.080.1(6).

IV.  Rehabilitation

Garay also introduced evidence concerning his good conduct as a member of the Missouri National Guard.  In licensing cases under §§ 590.010 to 590.195, we do not have discretion to grant a license to a fully rehabilitated applicant.  That discretion rests with the Director: 

Any applicant aggrieved by a decision of the director pursuant to this section may appeal within thirty days to the [Commission], which shall conduct a hearing to determine whether the director has cause for denial, and which shall issue findings of fact and 
conclusions of law on the matter.  The [Commission] shall not consider the relative severity of the cause for denial or any rehabilitation of the applicant or otherwise impinge upon the discretion of the director to determine whether to grant the applicant subject to probation or deny the license when cause exists pursuant to this section.[
]
Summary

There is cause to deny Garay's application because he committed the criminal offense of receiving stolen property with a value less than $500.

SO ORDERED on March 11, 2009.


________________________________



NIMROD T. CHAPEL, JR.       


Commissioner
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