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)



Petitioner,
)




)


vs.

)

No.  03-0142 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


On February 3, 2003, Franklin Gannon filed a petition appealing the Director of Revenue’s final decision assessing state sales tax, local sales tax, and a motor vehicle title penalty.  We convened a hearing on the petition on November 6, 2003.  Gannon presented his case.  The Director’s Counsel Stacy Tomlin represented the Director.  

Findings of Fact

1. On May 2, 2002, Gannon wanted to purchase a 1998 Ford Explorer pickup (the truck) from Franklin’s National Suzuki LLC (the dealer).  

2. In response to Gannon’s specific inquiries, the dealer’s employees affirmatively represented that the truck had been in no collisions and had passed a current motor vehicle inspection.  As evidence, the dealer gave Gannon a motor vehicle inspection certificate to use when titling the truck.  In reliance on those representations, Gannon agreed to pay $17,654.72 for 

the truck.  However, the inspection certificate was not current, and the truck could not pass inspection.  An inspection disclosed that the truck had been in a serious collision, from which it retained major defects.  

3. Gannon ceased to make payments on the truck, so the company that was to finance the sale repossessed the truck and sold it, leaving a $100 deficiency.  Gannon did not apply for a certificate of title on the truck and did not pay sales tax.  By final decision dated January 17, 2003, the Director assessed $527.79 in state sales tax, $312.30 in local sales tax, and a $100 title penalty against Gannon.

Conclusions of Law


We have jurisdiction to hear Gannon’s petition.  Section 621.050.1.
  We do not review the Director’s decision, but find the facts and make the decision by applying existing law to the facts.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  We must do what the law requires the Director to do.  Id. at 20-21.  Gannon has the burden of proof on the petition.  Section 621.050.2.  


A car buyer must pay tax to the Director on the purchase.  Section 144.070.1.  The statutes calculate the tax on the purchase price.  Sections 144.020 and 144.440.  The tax is due when the buyer makes application for title under section 144.070.1.  Section 144.069 sets forth the applicable local sales tax.  Section 301.190.5 provides a penalty of $25 per 30 days to a maximum of $100 when an “application for the certificate [of title] is not made within thirty days after the vehicle is acquired by the applicant[.]”  


We conclude that Gannon is not liable for the tax assessed because he did not purchase the truck.  A contract procured by fraud is void ab initio.  Wolf v. St. Louis Public Service Co., 357 S.W.2d 950, 957 (Mo. App., St.L. 1962).  To prove that a contract is void ab initio for fraudulent misrepresentation requires showing the following: 

(1) a representation; (2) its falsity; (3) its materiality; (4) the speaker's knowledge of the falsity or his ignorance of the truth; (5) the speaker's intent that his statement be acted upon; (6) the hearer's ignorance of the falsity of the statement; (7) his reliance on the truth of the statement; (8) the hearer's right to rely on the statement.  Prudential Property & Cas. Ins. v. Cole, 586 S.W.2d 433, 436 (Mo.App.1979). 

Cova v. American Family Mut. Ins., 880 S.W.2d 928, 930 (Mo. App., E.D. 1994).  All of the elements of fraud are present in this case.  The dealer’s employees falsely represented the truck’s condition to Gannon, knowing that it was material to Gannon, successfully intending for him to rely on that statement, as he had a right to do.  They even went so far as to give him an expired inspection certificate, which they said he could present when applying for title, as required by 

§ 301.190.10.  We infer the dealer’s fraudulent intent from the circumstances.  Essex v. Getty Oil Co., 661 S.W.2d 544, 551 (Mo. App., W.D. 1983).  


We are mindful of § 144.071.1, which provides: 


In all cases where the purchaser of a motor vehicle . . . rescinds the sale of that motor vehicle . . . and receives a refund of the purchase price and returns the motor vehicle . . . to the seller within sixty calendar days from the date of the sale, the sales . . . tax paid to the department of revenue shall be refunded to the purchaser upon proper application to the director of revenue. 


(Emphasis added.)  However, the plain terms of § 144.071.1 apply when there has been a sale and the buyer has paid sales tax.  Neither a sale nor a payment of sales tax occurred here.  Gannon does not seek a refund and need not attempt any rescission process (which is subject to the dealer’s agreement) to avoid the Director’s assessment.  Moreover, the existence of a 

statutory remedy for motor vehicle fraud does not void common law remedies related to fraud.  Antle v. Reynolds, 15 S.W.3d 762, 767 (Mo. App., W.D. 2000).  


Because there was no sale, we conclude that Gannon owes no state sales tax, no local sales tax, and no title penalty.  


SO ORDERED on November 14, 2003.




________________________________




CHRISTOPHER GRAHAM




Commissioner

�Statutory references are in the 2000 Revised Statutes of Missouri.
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