Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT OF
)
PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No.  04-1391 PO




)

JOHN W. GAMMILL,
)




)



Respondent.
)

DECISION


The Director of the Department of Public Safety (“the Director”) has cause to discipline John W. Gammill because he twice committed the criminal offense of assault in the third degree and twice committed acts while on active duty that involved moral turpitude and reckless disregard for the safety of a person in custody.
Procedure


On October 21, 2004, the Director filed a complaint seeking discipline against Gammill’s peace officer license.  We served Gammill with our notice of complaint/notice of hearing by certified mail on November 1, 2004.  He did not respond to the complaint.  We held our hearing on March 28, 2005.  Assistant Attorney General David F. Barrett represented the Director.  Neither Gammill nor an attorney representing him appeared.  Our reporter filed the transcript on June 10, 2005.
Findings of Fact

1.
Gammill has a Class B peace officer license.  Gammill had the license during the events set forth in these findings.
2.
Strafford and Fairgrove are communities in Greene County.
3.
On July 21, 2002, Gammill was a police officer on duty at the Fairgrove Police Department.  Gammill went to Strafford to assist Strafford police with an incident involving Vernie Phelan.
4.
Strafford police officers had custody of Phelan outside of an apartment in Strafford.  Strafford police officer Howard Hill had handcuffed Phelan’s hands behind his back.  Phelan was kneeling or squatting and smoking a cigarette.  One of the Strafford officers told Phelan to put out the cigarette so he could talk with Phelan.  Phelan said that he would.    
5.
A few seconds later, Gammill punched Phelan with his fist between Phelan’s mouth and nose.  The blow knocked Phelan back a little and caused some bleeding from Phelan’s nose and mouth.  Officer Hill saw the incident from five or six feet away.  He saw no reason for Gammill to have punched Phelan.
6.
Phelan stood and asked why Gammill had hit him.  Gammill grabbed Phelan’s shoulders, placed his foot behind Phelan, and pushed him to the ground.  Phelan landed on his back and on his cuffed hands.  The handcuffs cut Phelan’s wrists.  
7.
Gammill jumped on Phelan.  Gammill pushed his forearm down on Phelan’s windpipe causing Phelan to gasp for breath.  Officer Hill tried futilely to pull Gammill's arm off Phelan’s neck.  Then Officer Hill grabbed Gammill’s vest from the back and pulled him off Phelan.  A little while later, Gammill told Phelan that he was sorry.
8.
Some months later, the Greene County prosecutor’s office discovered a complaint against Gammill in some backlogged case files.  An investigator from the office interviewed Gammill on February 24, 2003.  Gammill claimed that he made a swipe at Phelan’s cigarette with the edge of his hand and that his hand hit Phelan because Phelan moved.  Gammill said that he saw no blood coming from Phelan’s mouth or nose.  Gammill said that he took Phelan down for “officer safety” but could offer no explanation of why there was any question of officer safety.  Gammill stated that he thought Phelan was going to spit on him, so he used his forearm to prevent that by pressing up on Phelan’s chin and turning Phelan’s face away.  Gammill said that he did not choke Phelan.

9.
On July 11, 2003, the Greene County prosecutor’s office filed an information charging Gammill with two counts of assault.  Count I charges a Class C misdemeanor of assault in the third degree under § 565.070, RSMo 2000, in that “on or about the 21st day of July, 2002, . . . [Gammill] knowingly caused physical contact with Vernie Phelan, knowing that such person would regard such conduct as offensive or provocative.”  Count II charges a Class A misdemeanor of assault in the third degree under § 565.070, RSMo 2000, in that “on or about the 21st day of July 2002, . . . [Gammill] recklessly caused physical injury to Vernie Phelan by knocking him to the ground, and pinning him on the ground with defendant’s forearm across Mr. Phelan’s throat.”

10.
On September 14, 2004, the State dismissed Count I.  Gammill entered an “Alford plea” to Count II.  The court accepted the plea, suspended the imposition of sentence, and placed Gammill on two years of unsupervised probation.  Special conditions of his probation , among others, included 40 hours of community service and a prohibition on employment as a law enforcement officer. 
Conclusions of Law


We have jurisdiction to hear this complaint.  Section 621.045.
  The Director has the burden of proving that Gammill has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


The Director argues that there is cause for discipline under § 590.080, RSMo Supp. 2004, which states:


1.  The director shall have cause to discipline any peace officer licensee who:

*   *   *


(2) Has committed any criminal offense, whether or not a criminal charge has been filed; 


(3) Has committed any act while on active duty or under color of law that involves moral turpitude or a reckless disregard for the safety of the public or any person[.]
The Director alleges that Gammill committed assaults under § 565.070, which provides:

1.  A person commits the crime of assault in the third degree if:

(1) The person attempts to cause or recklessly causes physical injury to another person; or
*   *   *


(5) The person knowingly causes physical contact with another person knowing the other person will regard the contact as offensive or provocative[.]

Section 562.016 provides:


3.  A person "acts knowingly", or with knowledge,

(1) With respect to his conduct or to attendant circumstances when he is aware of the nature of his conduct or that those circumstances exist; or

(2) With respect to a result of his conduct when he is aware that his conduct is practically certain to cause that result.

4.  A person "acts recklessly" or is reckless when he consciously disregards a substantial and unjustifiable risk that circumstances exist or that a result will follow, and such disregard constitutes a gross deviation from the standard of care which a reasonable person would exercise in the situation.
Section 556.061, RSMo Supp. 2004,
 provides:

(20) "Physical injury" means physical pain, illness, or any impairment of physical condition[.]
In paragraph 6 of the complaint, the Director alleges that Gammill committed criminal assault “by causing physical contact with Vernie Phelan, knowing such person would regard such conduct as offensive or provocative.”  Because paragraph 9 refers to the incident of Gammill knocking Phelan to the ground and pinning Phelan with a forearm to the throat, we understand paragraph 6 to refer to Gammill’s punching Phelan in the face and causing Phelan to bleed from the nose and mouth.  
The Director presented the testimony of Officer Hill, who was standing only five or six feet away from Phelan, and the testimony of Truly Applegate, the investigator who interviewed Gammill.
  Gammill told Applegate that he did not hit Phelan, but that “he made a swipe with the edge of his hand and that Mr. Phelan moved and thus was struck.”  (Tr. at 19.)  Also, Gammill claimed that he saw no blood on Phelan’s nose or mouth.  Officer Hill testified:

At that time Mr. Gammill had went to get the cigarette from him out of his [Phelan’s] mouth and hit him in the nose and mouth at that time.

*   *   *


A
He [Gammill] had went to get the cigarette out of his [Phelan’s] mouth and struck him with his hand between the nose and the mouth.


Q
Was it his open hand or his fist?


A
I believe it was his fist.

(Tr. at 8-9.)  Officer Hill also testified that he saw no reason for Gammill to hit Phelan, that the blow knocked Phelan back, and that there was “a little bit of blood, out of his nose and his mouth.”  (Tr. at 9-10.)  

We find Officer Hill’s testimony more credible than Gammill's statement to the investigator.  Gammill's use of his fist and the fact that the force of the blow knocked Phelan back and caused Phelan to bleed rebuts Gammill's statement that he used just the edge of his hand to swipe at the cigarette.  When Gammill punched Phelan with his fist, Gammill knew that he was practically certain to cause physical injury, which he did.  Gammill committed the crime of assault in the third degree, as defined in § 565.070.1(5).  Therefore, there is cause for discipline under § 590.080.1(2), RSMo Supp. 2004.


In paragraph 8 of the complaint, the Director contends that the conduct in paragraph 6 “was committed while the respondent was on active duty or under color of law that involves moral turpitude or a reckless disregard for the safety of the public or any person,” thus constituting cause for discipline under § 595.080.1(3), RSMo Supp. 2004.  Moral turpitude is: 

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”
In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  


As an on-duty police officer, Gammill had an obligation to respect all citizens’ rights, including Phelan’s. Gammill punched Phelan when Phelan was helpless.  Phelan was in the custody of two other officers, and his hands were cuffed behind his back.  There was no reason, either real or apparent, for Gammill to punch Phelan.  Gammill’s conduct involved moral turpitude as well as a reckless disregard for Phelan’s safety.  Section 590.080.1(3), RSMo Supp. 2004, authorizes discipline against Gammill for punching Phelan in the face.


In paragraph 7, the Director accuses Gammill of committing assault in the third degree by knocking Phelan down and using his forearm against Phelan’s throat to pin him.  This is the crime charged in Count II of the information and the one to which Gammill pled guilty.  Officer Hill saw Gammill push and trip Phelan, forcing him to fall on his cuffed hands, which were cut by the cuffs.  He saw Gammill jump on Phelan, pressing down on Phelan’s windpipe with his forearm so forcefully that Officer Hill could not pull his arm away.  Gammill’s claim to the investigator that he was just using his arm to push up on Phelan’s chin to keep him from spitting is not credible.  Officer Hill could hear Phelan laboring to breathe.  Gammill caused physical pain to Phelan after consciously disregarding a substantial and unjustifiable risk that this result would follow his conduct.  Phelan committed assault in the third degree under § 565.070.1(1).  Therefore, there is cause for discipline under § 595.080.1(2), RSMo Supp. 2004.

We arrive at our conclusion without considering Gammill's guilty plea.  The “Judgment” in Petitioner's Exhibit 3 has a handwritten notation “Alford Plea.”  An Alford plea is a guilty plea entered with protestations of innocence thereby amounting to a waiver of trial and acceptance of sentencing with no admission of guilt.  A court can accept such a plea where the defendant's decision was intelligently made and the State demonstrates a strong factual basis for the plea.  State v. Cotton, 621 S.W.2d 296, 300 (Mo. App., E.D. 1981).  However, an Alford plea cannot 
serve as an admission of guilt in later proceedings.  Watkins v. State Bd. of Regis’n for the Healing Arts, 651 S.W. 2d 582, 583-84 (Mo. App., W.D. 1983).   


The Director contends that the conduct alleged in paragraph 7 serves as cause for discipline under § 590.080.1(3), RSMo Supp. 2004.  This conduct is more serious than that in paragraph 6 because of the greater risk of even more serious harm that Gammill caused to a man unable to defend himself and offering no provocation or danger to anyone.  For the reasons stated in regard to the conduct in paragraph 6, we find that the conduct in paragraph 7 involved moral turpitude and a reckless disregard for the safety of Phelan.  Therefore, there is cause for discipline under § 595.080.1(3), RSMo Supp. 2004.
Summary


The Director has cause to discipline Gammill under § 590.080.1(2) and (3), RSMo Supp. 2004.

SO ORDERED on July 13, 2005.



________________________________



JOHN J. KOPP 


Commissioner

	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.


	�We cite the version of § 556.061 found in RSMo Supp. 2004 even though the offenses occurred on 


July 21, 2002, and the legislature amended the statute twice after that.  L. 2002, S.B. Nos. 969, 673 & 855,§ A, and L. 2003, S.B. No. 5, § A.  The amendments did not change the definition of physical injury.





	�This incident was the subject of Count I of the information.  Gammill did not admit to this incident in his guilty plea because the State dismissed Count I at that time.  (Pet’r Ex. 3.)
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