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DECISION


We deny Lina Galinurova’s application for a real estate salesperson license (“the application”) because she took the examination for her real estate salesperson license (“the examination”) before she completed her real estate salesperson pre-examination course (“the course”).
Procedure


Galinurova appeals the Missouri Real Estate Commission’s (“the MREC”) denial of her application.  We held our hearing on March 23, 2007.  Galinurova appeared on her own behalf.  Assistant Attorneys General Jonathan H. Hale and Craig Jacobs appeared for the MREC.  The case became ready for our decision when our reporter filed the transcript on April 11, 2007.
Findings of Fact


1.
Galinurova passed the examination on February 28.


2.
Galinurova successfully completed the 60-hour course on March 1.  

3.
The MREC received the application from Galinurova on August 28.

4.
The application showed that Galinurova passed the examination.  The application was accompanied by a certificate showing that Galinurova completed the course on March 1.

5.
By letter dated September 1, the MREC informed Galinurova that it was denying the application because the examination date preceded the course completion date.
Conclusions of Law


We have jurisdiction of the appeal.
  We decide the complaint by making findings of fact, applying the law to them, and re-making the appealed decision as the law requires.
  The decision before us is whether to grant or deny the application.  Galinurova has the burden of proving that the law entitles her to a license.


Section 339.040.1(3) and .2 require that an applicant for a salesperson license pass an examination to show competence.  Section 339.040.6 requires:

 Each application for a salesperson license shall include a certificate from a school accredited by the commission under the provisions of section 339.045 that the applicant has, within six months prior to the date of application, successfully completed the prescribed salesperson curriculum or salesperson correspondence course offered by such school, except that the commission may waive all or part of the educational requirements set forth in this subsection when an applicant presents proof of other educational background or experience acceptable to the commission.

The statutes are silent as to whether a salesperson applicant must complete the course before taking the examination.  “The [MREC] may do all things necessary and convenient for carrying into effect the provisions of sections 339.010 to 339.180 . . . and may promulgate necessary rules compatible with the provisions of sections 339.010 to 339.180[.]”
  The MREC’s Regulation 20 CSR 2250-3.010 requires that the applicant complete the course before taking the license examination:

(3)  Salesperson.
      (A) Every application for original salesperson license shall be accompanied by proof acceptable to the commission that the applicant has met all applicable requirements of sections 339.010 through 339.190, RSMo and these rules, including but not limited to:
1.  Proof of successful completion of an approved forty-eight (48)-hour course of study known as “Salesperson Pre-Examination Course” prior to the date of examination and no more than six (6) months prior to the … date of license application to the Missouri Real Estate Commission;

2.  Proof of satisfactory completion of both national and state portions of the required examination after the successful completion of the course identified as “Salesperson Pre-Examination Course”; and . . .

*   *   *


(6) The respective pre-examination course must be completed and the completion certificate received prior to the candidate attempting to take the required examination.
(Emphasis added.)

Section 339.080, RSMo 2000, allows the MREC to “refuse to … issue a license to any person known by it to be guilty of any of the acts or practices specified in subsection 2 of section 339.100[.]”  Section 339.100.2(15) provides cause to deny for:

[v]iolation of . . . directly or indirectly . . . any provision . . . of any lawful rule adopted pursuant to sections 339.010 to 339.180[.]
“When there is a direct conflict or inconsistency between a statute and a regulation, the statute which represents the true legislative intent must necessarily prevail.”
  We have the authority to resort to the law as found in applicable statutes rather than follow regulations that are in direct conflict with statutes.
  
In this case, the regulation’s requirement that the salesperson course be completed before taking the license examination is compatible with the statute even though the statute sets no sequence.  A reasonable interpretation of the statute is that the course is to provide what an applicant needs to know to be a competent salesperson and that the examination is to determine whether the applicant retained enough of what was taught to be competent.  “The interpretation and construction of a statute by an agency charged with its administration is entitled to great weight.”
  Because the regulation carries out a reasonable interpretation of the statute, we must follow the regulation because it has the force and effect of law.

Galinurova’s application shows that she failed to meet the regulation’s requirement that she take the examination after she completed the course.  This provides cause to deny her application under §339.100.2(15) .
Further, 20 CSR 2250-3.010(2) provides:  “The commission may deny issuance of a license to any applicant submitting an incomplete application[.]”   The MREC contends that Galinurova’s failure to complete the examination and the required course in the required sequence constitutes an incomplete application, in that her application does not include proof that 
the course was completed prior to the date of the examination nor does it include a certificate that was received prior to the date of the examination.

We disagree.  The application was complete in that it had both the certificate of completion from the salesperson course and the scores from the license test.  Those showed that the sequence of dates did not comply with what the regulations required.  Galinurova submitted a complete application, but it showed that she failed to meet a substantive requirement for licensure.  Therefore, there is no violation of 20 CSR 2250-3.010(2) to provide cause to deny the application under § 339.100.2(15).    
Summary


Galinurova failed to show that she is entitled to the salesperson license.  Her application shows that she violated Board regulations that require her to complete the course before taking the examination.

SO ORDERED on April 30, 2007.



________________________________



JOHN J. KOPP   


Commissioner
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