Before the

Administrative Hearing Commission

State of Missouri

LARRY J. GADDY,
)



)



Petitioner,
)




)


vs.

)

No. 02-0328 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

MEMORANDUM AND ORDER


On February 25, 2002, Larry J. Gaddy filed a petition appealing a decision by the Director of Revenue (Director) that denies Gaddy’s claim for a refund of the sales tax he paid on the purchase of a car.  Gaddy argues that he should have a refund because he rescinded the purchase as quickly as he could.  


On March 13, 2002, the Director filed a motion, with supporting exhibits, for summary determination of the petition.  The Director argues that Gaddy did not rescind the purchase in time.  Our Regulation 1 CSR 15-3.450(4)(C) provide that we may decide this case without a hearing if the Director establishes facts that (a) Gaddy does not dispute and (b) entitle the Director to a favorable decision.  Section 536.073.3;
 ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  


We gave Gaddy until April 16, 2002, to respond to the motion, but he did not respond.  Therefore, we conclude that Gaddy does not dispute the following facts.

Findings of Fact

1. On September 25, 2001, Gaddy purchased a new 2001 Suzuki from an automobile dealer (the dealer) for $17,494.82.  Gaddy paid $739.16 in state sales tax and $415.50 in local sales tax on the purchase.  

2. On January 4, 2002, Gaddy and the dealer rescinded the purchase.  

3. On October 30, 2001, Gaddy filed a claim for a refund with the Director, based on the rescission of the purchase, which the Director denied by a decision dated February 4, 2002.  

Conclusions of Law


We have jurisdiction to hear Gaddy’ appeal from the denial of the sales tax refund claim under section 621.050.1.  Gaddy has the burden of proving that he is entitled to a refund.  Section 621.050.2.  


On the purchase of a car, the purchaser must pay sales tax, calculated on the purchase price, to the Director.  Sections 144.020 and 144.070.1.  Gaddy argues that he is entitled to a refund because he rescinded the purchase.  Section 144.071.1 provides:  


In all cases where the purchaser of a motor vehicle . . . rescinds the sale of that motor vehicle . . . and receives a refund of the purchase price and returns the motor vehicle . . . to the seller within sixty calendar days from the date of the sale, the sales or use tax paid to the department of revenue shall be refunded to the purchaser upon proper application to the director of revenue.

(Emphasis added.)  The Director agrees that Gaddy rescinded the sale.  However, the statute places explicit restrictions on the refund.  It requires that the rescission occur within 60 days of the purchase.  Gaddy did not meet that deadline.  


Gaddy argues that it took the dealer longer than 60 days to discover that the vehicle was irreparable and to complete the rescission.  Neither the Director nor Commission disputes what Gaddy tells us.  Nevertheless, the statute bars a refund of Gaddy’s sales tax, and neither the Director nor this Commission has the power to change that law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  

Summary


We sympathize with Gaddy, but the law requires us to deny the claim for a refund.  


SO ORDERED on April 24, 2002.



________________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.
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