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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On May 3, 1999, Robert K. Gabel filed a petition challenging the Director of Revenue’s (Director) final decision assessing him Missouri income tax, additions, and interest for the 1996 tax year.  Gabel argues that the State of Missouri does not have authority to collect tax on distributions he received from his retirement account, including the discharge of a loan he received from his 401(k) plan.  


This Commission convened a hearing on the petition on September 9, 1999.  Gabel presented his case.  Associate Counsel Joseph M. Page represented the Director.  The parties elected to file written arguments.  The matter became ready for our decision on December 6, 1999, the date the last written argument was due.

Findings of Fact

1. In 1976 Gabel became employed with Siemans Nixdorf Information Systems, Inc. (Siemans Nixdorf), formerly known as Nixdorf Computer, Inc., in Cleveland, Ohio.  

2. Gabel began participating in a 401(k) retirement plan with Siemans Nixdorf in approximately 1984.  Gabel’s 401(k) plan allowed him to borrow money at a favorable interest rate.  

3. Gabel borrowed from his 401(k) plan while he was a resident of Ohio.  He used the borrowed funds for a down payment on a house and for payment on a car.  He subsequently made payments to the 401(k) toward the repayment of the loan.

4. In 1993, Siemans Nixdorf transferred Gabel to Kansas City, Missouri.  The company sold its service division in 1996.  Gabel’s employment with the company ended in May 1996.

5. Gabel resided in Missouri for the entire year in 1996 with his wife and five dependent children. 

6. When his employment ended with Siemans Nixdorf in 1996, Gabel’s 401(k) plan amounted to $39,208, which consisted of $27,466 in current funds and a loan balance of $11,742.

7. Gabel received $27,466 from his 401(k) plan in 1996, and he transferred that amount into a retirement account with his local bank.  The outstanding loan balance of $11,742 was discharged in 1996.  For the discharged loan balance, Siemans Nixdorf sent Gabel a form 1099R indicating a taxable distribution from the plan in the amount of $11,742 for 1996.

8. Gabel withdrew $10,000 from the retirement account with his bank while he was unemployed in 1996.  He used approximately $6,000 of these funds for job training and the remainder for living expenses, including house payments.  His bank sent him a form 1099R indicating a taxable distribution of $10,000 for 1996.

9. Gabel and his wife, Debra Gabel, timely filed their 1996 federal individual income tax return on April 15, 1997.  On line 15b of the return, Gabel included the $10,000 withdrawal 

from the retirement account to compute his federal adjusted gross income.  On line 16b of the return, Gabel included the $11,742 from the discharged loan to compute his federal adjusted gross income.  Gabel reported a federal adjusted gross income of $85,765 for 1996.

10. Gabel and his wife timely filed their combined 1996 Missouri individual income tax return on April 15, 1997.  The return did not indicate any income attributed to Debra Gabel.  The return reported:


a.
federal adjusted gross income

$85,765


b.
alleged exempt federal obligation interest
$21,742




($11,742 + $10,000)


c.
Missouri income tax refund received in 1996
$336


d.
Missouri adjusted gross income

$63,687


e.
federal itemized deductions 

$18,833


f.
payment of Federal Ins. Contrib. Act (FICA) tax
$4,802


g.
Missouri itemized deductions

$21,334


h.
federal income tax

$8,528


i.
alleged federal tax on qualified retirement plans
$2,174


j.
personal exemptions

$2,400


k.
dependency exemptions 

$2,000


l.
income tax paid to Kansas

$759

m.
income earned in Kansas

$16,665

n.
Missouri income tax liability

$1,074

o.
Missouri income tax withheld

$1,542

p.
requested refund of Missouri income tax
$468

11. Gabel’s 1996 Kansas income tax return indicated that he was entitled to a refund of $759.

12. On May 28, 1997, the Director issued a notice of adjustment to Gabel.  The notice indicated that the federal obligation interest exemption on Gabel’s return was adjusted to $0 because proper documentation was not attached to the return.  The notice stated that if Gabel submitted proper documentation, then the adjustment would be reversed. 

13. On July 22, 1997, the Director sent Gabel a notice of deficiency for tax year 1996 indicating tax due in the amount of $1,303, additions of $65.15, and interest. 

14. By letter dated August 31, 1997, Gabel informed the Director of his formal protest.  Gabel indicated that the $21,742 exemption consisted of $11,742 in previous loans from his 401(k) that were discharged and that $10,000 was disbursed from the retirement account due to hardship.  Gabel stated that these amounts were earned and placed into the retirement account when he was not a resident of Missouri.

15. On April 26, 1999, the Director sent Gabel a final decision indicating an assessment of tax due in the amount of $1,303, additions of $65.15, plus interest, for tax year 1996.

Conclusions of Law


We have jurisdiction to hear Gabel’s petition.  Section 621.050.1.
  Gabel has the burden to prove that he is not liable for the amounts assessed.  Section 621.050.2 and section 136.300, RSMo Supp. 1999.  We do not merely review the Director’s decision, but we find the facts and 

make an independent decision by applying existing law to the facts.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  We must do what the law requires the Director to do.  Id. at 20-21.  Neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).

I.  Tax


Gabel argues that only a small portion of his 401(k) was earned in Missouri because he was a resident of Missouri for only three years when his job of 20 years was terminated.  He points out that he received only $1,050 in unemployment benefits during the six months that he was without employment.  Gabel argues that the amount of the discharged loan ($11,742) from his 401(k) plan was earned and received many years before he moved to Missouri and therefore should not be taxed in this state.  He asserts that the $10,000 distribution from his retirement plan should not be taxed because it was used for training purposes and mortgage payments.  He asserts that the states of Kansas and Ohio provide for a modification of adjusted gross income for early distributions from a qualified 401(k) plan.


The Director argues that Missouri law does not allow a deduction for early distributions of 401(k) funds to discharge a debt.  The Director argues that Missouri law does not allow a deduction for early distributions from a retirement plan for amounts used for training purposes and mortgage payments during a period of unemployment.  The Director asserts that Gable owes additional Missouri tax for 1996 pursuant to sections 143.111 through 143.171.  


Federal law allows special tax treatment for 401(k) retirement plans as long as the plan meets the qualification requirements for the establishment and distribution of the funds.  26 U.S.C. sections 401-421.  The employer receives a deduction for contributions made to the plan.  26 U.S.C. section 404.  The employee receives tax deferrals for amounts contributed to the plan and for

earnings on the contributions until a distribution occurs.  26 U.S.C. section 404.  Loans taken out from a qualified 401(k) plan are governed by the income tax annuity rules in 26 U.S.C. section 72(p).  Loans that meet the requirements of 26 U.S.C. section 72(p), including loans to purchase a principal residence, are not considered distributions from the plan.  A taxpayer’s gross income includes income from the discharge of indebtedness.  26 U.S.C. section 61(a)(12).


Under Missouri law, section 143.011 imposes income tax on “the Missouri taxable income of every resident.”  Missouri taxable income is equal to Missouri adjusted gross income less deductions, exemptions, and federal income taxes as provided in section 143.111.  The Missouri adjusted gross income is equal to the federal adjusted gross income, subject to the modifications in section 143.121.  Any terms used in sections 143.011 to 143.996 have the same meaning when used in comparable context in the federal revenue laws unless a different meaning is clearly required by sections 143.011 to 143.996.  Section 143.091.


No deductions, exemptions, or modifications are allowed under the Missouri statutes for the discharge of a debt to a 401(k) plan upon early termination of employment or upon early distributions from a retirement plan, even if the funds are used for training purposes or mortgage payments.  No Missouri statute grants Gabel a deduction or exemption on the grounds that contributions to his retirement plan were made when he was not a resident of this state.  Deductions depend on legislative grace and are allowed only to the extent authorized by statute.  Brown Group, Inc. v. Admin. Hearing Comm’n, 649 S.W.2d 874, 877 (Mo. banc 1983).  Therefore, Gabel is not entitled to deductions of $11,742 and $10,000 related to his retirement accounts.  Although other states may allow such deduction, that does not affect Gabel’s Missouri income tax liability.

A.  Adjusted Gross Income


Section 143.121.1 defines Missouri adjusted gross income:


1.  The Missouri adjusted gross income of a resident individual shall be his federal adjusted gross income subject to the modifications in this section.

Gabel’s federal adjusted gross income for 1996 was $85,765.  Section 143.121.3(a) provides for a modification on that amount by subtracting for “[i]nterest or dividends on obligations of the United States[.]” (emphasis added).  An example of interest on federal obligations would be interest on federal government bonds that is paid to a taxpayer.  See Massman Constr. Co. v. Director of Revenue, 765 S.W.2d 592, 592-93 (Mo. banc 1989).    Gable did not have any amount of interest or dividends on federal obligations.  His retirement plan distribution and discharge of indebtedness from his retirement plan do not qualify as exempt interest or dividends on federal obligations.  Section 143.121.3(e) provides for a subtraction for “[t]he amount of any state income tax refund for a prior year which was included in the federal adjusted gross income[.] (emphasis added).  Gabel’s state income tax refund was $336.  Therefore, Gable’s Missouri adjusted gross income for 1996 was $85,429 ($85,765 - $336).
B.  Missouri Taxable Income


Under section 143.111, Gabel’s Missouri taxable income is his Missouri adjusted gross income of $85,429, with the following deductions. 


Section 143.111 deducts “(1) either:  the Missouri standard deduction or the Missouri itemized deduction[.]” (emphasis added).  Section 143.131.1 provides:  


1.  The Missouri standard deduction may be deducted in determining Missouri taxable income of a resident individual unless the taxpayer or his spouse has elected to itemize his deduction as provided in section 143.141.
(Emphasis added.)  Section 143.141 provides:  


If federal taxable income of a resident individual is determined by itemizing deductions from his federal adjusted gross income, he may elect to deduct his Missouri itemized deduction in lieu of his Missouri standard deduction.  The Missouri itemized deduction of a resident individual means the allowable federal itemized deductions which consist of allowable federal deductions other than those allowable in arriving at federal adjusted gross income and other than the federal deductions for personal and dependency exemptions, with the following modifications:


(1) Reduced by the proportional amount thereof representing the tax imposed by sections 143.011 to 143.998;


(2) Reduced by the proportional amount thereof representing any income taxes imposed by another state of the United States . . .  

*   *   *


(4) Increased to the extent not otherwise deductible, by the taxes for the same taxable year for which the return is being filed that are imposed by the following provisions of the Internal Revenue Code:


(a) Section 3101, relating to the tax on employees under the Federal Insurance Contributions Act [FICA.]
(Emphasis added). 


Gabel reported $18,833 as his federal itemized deductions.  Under section 143.141, that amount is reduced by state income tax of $2,301, and it is increased by FICA tax of $4,802.  Gabel’s Missouri itemized deductions are $21,334 ($18,833 - $2,301 + $4,802). 


In order to compute Missouri taxable income, section 143.111 provides for a deduction for federal income taxes as follows:  “(4) the deduction for federal income taxes provided in section 143.171.” (emphasis added).  Section 143.171.2 provides:


2.  For all tax years beginning on or after January 1, 1994, an individual taxpayer shall be allowed a deduction for his federal income tax liability under chapter 1 of the Internal Revenue Code for the same taxable year for which the Missouri return is being filed, not to exceed . . . ten thousand dollars on combined return[.]

(Emphasis added).  Although Gabel’s return indicated an alleged federal tax on qualified retirement plans in the amount of $2,174, Gabel did not provide supporting documentation for that figure.  Gabel’s federal income tax liability was $8,528.  He is entitled to a deduction of $8,528 under section 143.171.2.


In order to compute Missouri taxable income, section 143.111 provides for reductions by “(2) the Missouri deduction for personal exemptions, (3) the Missouri deduction for dependency exemptions[.]”  Section 143.151 provides:


A resident shall be allowed a deduction of one thousand two hundred dollars for himself and one thousand two hundred dollars for his spouse if he is entitled to a deduction for such personal exemptions for federal income tax purposes.

(Emphasis added.)  Section 143.161.1 provides:

 
1.  A resident may deduct four hundred dollars for each dependent for whom he is entitled to a dependency exemption deduction for federal income tax purposes.

(Emphasis added.)  Under those provisions, Gabel is entitled to a personal exemption of $1,200 for himself and $1,200 for his spouse, resulting in total personal exemptions of $2,400.  He is entitled to dependency exemptions totaling $2,000 for his five dependent children ($400 x 5 children).  


Gabel’s adjusted gross income of $85,429 is reduced by modifications of $34,262 (Missouri itemized deduction of $21,334 + federal tax deduction of $8,528 + personal exemptions of $2,400 + dependency exemptions of $2,000), resulting in a Missouri taxable income of $51,167.

C.  Amounts Due on Missouri Taxable Income


Sections 143.011 and 143.021 provide that the tax on $51,167 of Missouri taxable income is $2,845.  Gabel is not entitled to a resident credit for taxes paid to another state under section 143.081.  Although Gabel’s employer withheld $759 in Kansas income tax, Gabel’s Kansas tax return shows that he was entitled to a refund of the entire amount.  However, Gabel is entitled to a credit for Missouri income tax withheld by his employer in the amount of $1,542.  After subtracting the credit of $1,542, Gabel owes an underpayment of $1,303 in Missouri income tax for the 1996 tax year.

II.  Additions


Section 143.751.1 imposes a 5 percent addition to tax if any part of a deficiency is due to negligence or intentional disregard of rules and regulations.  Negligence is “the lack of due care or failure to do what a reasonable and ordinarily prudent person would do under the circumstances.”  Hiett v. Director of Revenue, 899 S.W.2d 870, 872 (Mo. banc 1995).   Gabel presented a reasonable argument that the distributions and discharge of indebtedness from the retirement plan are not subject to Missouri tax.  Therefore, even though we have concluded that the income is taxable in Missouri, we conclude that Gabel was not negligent and is not liable for additions to tax.    

III.  Interest


Section 143.731 imposes interest on an underpayment from the date the payment was due until it is paid.  We conclude that Gabel owes interest as assessed, plus additional accrued interest.  

Summary


For 1996, Gabel owes an income tax underpayment of $1,303 plus interest.  Gabel does not owe an addition to tax.


SO ORDERED on March 13, 2000.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted. 
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