Before the

Administrative Hearing Commission

State of Missouri

MARK A. FUNK,
)



)



Petitioner,
)




)


vs.

)

No. 10-0213 AF



)

MISSOURI REAL ESTATE 
)

APPRAISERS COMMISSION,
)



)



Respondent.
)

DECISION 


We dismiss Mark A. Funk’s application for attorney fees and expenses because we do not have jurisdiction to hear it. 
Procedure


Funk filed his application for attorney fees and expenses on February 16, 2010.  On March 22, 2010, the Missouri Real Estate Appraisers Commission (“MREAC”) filed a motion to dismiss.  On April 2, 2010, Funk filed a response and a motion to amend the application.  On April 12, 2010, the MREAC filed a reply to the motion to dismiss and to the motion to amend.  
Findings of Fact


1.  On September 12, 2007, Funk filed an appeal with this Commission from the MREAC’s denial of his application to become a certified general real estate appraiser.  Funk was not represented by counsel in the proceedings before this Commission.  On November 5, 2008, 
this Commission issued its decision concluding that Funk was entitled to become a certified general real estate appraiser.  


2.  The MREAC appealed our decision to the Circuit Court of Cole County, which reversed.  Funk was represented by counsel.

  
3.  Funk, represented by counsel, appealed the circuit court’s decision to the Missouri Court of Appeals, Western District, which issued its mandate and affirmed our decision on February 3, 2010.  


4.  On February 16, 2010, Funk filed his application for attorney fees and expenses with this Commission.  
Conclusions of Law


The MREAC argues that we do not have jurisdiction over Funk’s application for attorney fees and expenses.  

Section 536.087
 provides:

1.  A party who prevails in an agency proceeding or civil action arising therefrom, brought by or against the state, shall be awarded those reasonable fees and expenses incurred by that party in the civil action or agency proceeding, unless the court or agency finds that the position of the state was substantially justified or that special circumstances make an award unjust.
2.  In awarding reasonable fees and expenses under this section to a party who prevails in any action for judicial review of an agency proceeding, the court shall include in that award reasonable fees and expenses incurred during such agency proceeding unless the court finds that during such agency proceeding the position of the state was substantially justified, or that special circumstances make an award unjust. 

3.  A party seeking an award of fees and other expenses shall, within thirty days of a final disposition in an agency proceeding or final judgment in a civil action, submit to the court, agency or commission which rendered the final 
disposition or judgment an application which shows that the party is a prevailing party and is eligible to receive an award under this section, and the amount sought, including an itemized statement from any attorney or expert witness representing or appearing in behalf of the party stating that the actual time expended and the rate at which fees and other expenses are computed. . . .

4.  A prevailing party in an agency proceeding shall submit an application for fees and expenses to the administrative body before which the party prevailed.  A prevailing party in a civil action on appeal from an agency proceeding shall submit an application for fees and expenses to the court. . . .
(Emphasis added).  Because this Commission was created by state statutes, we have only such authority as the statutes give us.
  If we have no jurisdiction to hear the application, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.


Although Funk prevailed in the proceedings before this Commission, he was not represented by counsel at that time and did not file an application for attorney fees and expenses with this Commission.  Because he was also the prevailing party in his appeal to the court of appeals, § 536.087 required him to file his application for attorney fees and expenses with the court of appeals.
  We recognize that the court in Hernandez v. State Bd. of Regis’n for the Healing Arts
 held that this Commission had jurisdiction to consider attorney fees incurred in an appeal to circuit court as well as attorney fees incurred before this Commission.  However, in that case, the non-state party was a prevailing party in the proceeding before this Commission and filed the application for attorney fees and expenses with this Commission within thirty days after this Commission’s decision.  Meanwhile, the State appealed our decision to the circuit court.  


In Greenbriar,
 the court noted that “[t]he inherent confusion surrounding the application of this statute is strongly evidenced by Greenbriar’s filing their application in three separate forums[.]”  However, in this case the statute requires the filing of an application for attorney fees and expenses before the court of appeals, and this Commission lacks jurisdiction to hear the application.     


Funk’s motion to amend the application is moot because we do not have the authority to hear the application.  

Summary


We dismiss Funk’s application for attorney fees and expenses because we lack jurisdiction to hear it.  Funk’s motion to amend is moot.  We cancel the hearing.  

SO ORDERED on April 19, 2010.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.


�State Bd. of Regis’n for the Healing Arts v. Masters, 512 S.W.2d 150, 161 (Mo. App., K.C.D. 1974).  


�Oberreiter v. Fullbright Trucking, 24 S.W.3d 727, 729 (Mo. App., E.D. 2000).  


	�Greenbriar Hills Country Club v. Director of Revenue, 47 S.W.3d 346, 354 (Mo. banc 2001).  


	�936 S.W.2d 894, 900-902 (Mo. App., W.D. 1997). 


�47 S.W.3d at 354.
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