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DECISION

Mark A. Funk is entitled to become a certified general real estate appraiser.  The Missouri Real Estate Appraisers Commission (“MREAC”) shall issue the certificate to Funk.

Procedure


On September 12, 2007, Funk appealed the MREAC’s denial of his application to become a certified general real estate appraiser.  He amended his complaint on October 18, 2007.  The MREAC filed an answer and, with our leave, an amended answer.  We held a hearing on May 19, 2008.  Funk appeared for himself.  Assistant Attorney General Craig H. Jacobs appeared for the MREAC.  Despite a revised briefing schedule, Funk did not file a written argument.  
We denied the MREAC's request to file its written argument after the deadline, which we had extended once at the MREAC's request, and struck the submitted written argument.  The case became ready for our decision on August 29, 2008.
Findings of Fact


1.
Funk earned a bachelor of science degree in business administration with a minor in financial management in 1980 from the University of California at Long Beach.  He earned a juris doctorate from Western State University of Law at Fullerton, California, in 1983.  

2.
Since February 1, 2003, Funk has been employed at Whitlow Appraisals in Clinton, Missouri.  From then until the end of 2006, Funk completed 810 residential appraisals for a total of 5,842 hours and 65 non-residential appraisals for a total of 1,637 hours.  In 2007, Funk completed at least 150 appraisals of real estate.

3.
Since July 2004, Funk has held a certificate as a certified residential real estate appraiser from the MREAC.

4.
In July 2006, Funk passed the examination to be a certified general real estate appraiser.

5.
On January 8, 2007, the MREAC received Funk's application to become a certified general real estate appraiser.

6.
As of January 8, 2007, Funk had completed all the education, training and testing requirements for certification as a general real estate appraiser.  

7.
Funk completed an appraisal report for commercial property at 938 North 4th Street in Clinton in which he estimated an “as is” value as of March 8, 2007.

8.
Funk completed an appraisal report for commercial property at 425 Pawnee Street in Clinton in which he estimated an “as is” value as of May 14, 2007.

9.
Funk completed an appraisal report for commercial property at 32550 Hwy. MM in Warsaw in which he estimated an “as is” value as of December 21, 2007.

10.
In each of these appraisal reports, Funk identifies the ownership of the subject property; describes the subject property and the purpose of the report; sets forth a definition of market value; sets forth a definition and analysis for highest and best use; sets forth the exposure and marketing time estimates; describes the appraisal process and the scope of the appraisal; provides ownership and tax information and the legal description; describes the area in which the subject property is located, including maps, plats, and photographs; and describes the subject property and its improvements, including photographs.

11.
In each of these appraisal reports, Funk calculates the market value of the subject property by using the cost approach, the income approach, and the comparable sales approach.

At the end, Funk reconciles the three approaches to give a single estimate of the “as is” value of the subject property.

12.
On August 14, 2007, the MREAC denied Funk's application because the MREAC found that Funk's appraisal report on commercial property at 1038 & 1040 South Maguire in Warrensburg did not meet the Uniform Standards of Professional Appraisal Practice (“USPAP”).  Funk had transmitted the appraisal report to his client on June 29, 2006.

13.
On September 12, 2007, Funk appealed the denial.  
Conclusions of Law


We have jurisdiction to hear Funk’s appeal.
  Funk has the burden to show that he is entitled to licensure.
  We exercise the same authority that has been granted to the MREAC.
  
Therefore, we simply decide the application anew.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.


An applicant for certified general real estate appraiser must show that he or she:

a. is of good moral character;

b. bears a good reputation for honesty, integrity and fair dealing;

c. completed 3,000 hours of appraisal experience;

d. obtained a bachelor’s degree, or for certified general real estate appraiser examinations taken before July 1, 2007, satisfied the requirement of 180 hours of classroom instruction;

e. passed the certified general real estate appraiser examination;
 and
f. has knowledge and competence necessary to perform appraisals of residential and other real estate as demonstrated by the applicant’s appraisal reports.


The only qualification at issue as raised by the MREAC is the last one – Funk's knowledge and competence as demonstrated by his appraisal reports.  Section 339.535 states:
State certified real estate appraisers and state licensed real estate appraisers shall comply with the Uniform Standards of Professional Appraisal Practice promulgated by the appraisal standards board of the appraisal foundation.

Funk offered, and we admitted without objection, the three appraisal reports that he performed in 2007 and that we identified in our Findings of Fact.  Funk testified that he appraised the properties and prepared the appraisal reports in substantial compliance with USPAP and not in a negligent or grossly negligent manner.

The MREAC's amended answer identifies two appraisal reports on commercial property that Funk performed in 2006.  The MREAC contends that they show Funk's lack of competence in meeting USPAP standards.  We admitted the two appraisal reports into evidence without objection.  The MREAC offered the analysis of its expert witness as to both appraisal reports.  The Board's expert testified that while some aspects of the appraisal reports met USPAP standards, Funk failed to meet those standards in other areas, primarily in regard to whether Funk had adequately explained how he arrived at certain figures used in his estimates of value.  However, the MREAC offered no expert testimony about the three appraisal reports that Funk had offered. 

Funk's 2007 appraisal reports and his testimony that they are in substantial compliance with USPAP were admitted without objection.  We may consider any evidence received without objection that has probative value.
  Funk's testimony about his three appraisal reports has probative value.  Funk is a certified residential real estate appraiser with extensive experience since February 1, 2003, in performing residential and non-residential, including commercial, appraisals.  His appraisals and appraisal reports as a certified residential real estate appraiser must conform to USPAP standards, so Funk has education, training, and experience in complying with those standards.  Also, Funk has met all the rest of the qualifications for the general real estate appraiser certification, including completion of the required education, training, and passing the examination for the general real estate appraiser certification.  Missouri courts have found that witnesses of 
similar background, but not certified as general real estate appraisers, are qualified to give their expert opinion on the value of real property.
  Similarly, Funk's opinion about whether his commercial appraisals and appraisal reports met USPAP standards has probative value, even though he is not a certified general real estate appraiser.  Funk's lack of certification as a general real estate appraiser would simply go to the weight we give his testimony.  

We conclude that the 2007 appraisal reports that Funk placed into evidence were done competently and in substantial conformity with USPAP.  As to whether this proves that Funk meets the requirements of § 339.511.3 and 339.535, we give more weight to Funk's testimony about the 2007 appraisal reports than to the MREAC's testimony about the two 2006 appraisal reports because the 2007 appraisal reports are more recent.  Further, the MREAC's criticism of the 2006 appraisal reports was based more on how the reports were written than on whether Funk actually knew and could use the appropriate appraisal techniques to estimate the value of commercial property.  Finally, the MREAC offered no expert testimony contrary to Funk's contention that his three 2007 appraisal reports substantially met USPAP standards.

Funk has proven that he has the knowledge and competence to perform appraisals as a certified general real estate appraiser and that he substantially conforms to USPAP standards in his appraisals and appraisal reports.  We grant his application to become a certified general real estate appraiser.
Summary


Funk has carried his burden of proving that he is entitled to become a certified general real estate appraiser.

SO ORDERED on November 5, 2008.



________________________________



NIMROD T. CHAPEL       


Commissioner

�Section 621.120 provides:  “If at the hearing the applicant shall show that under the law he is entitled to examination for licensure or licensure or renewal, the administrative hearing commission shall issue an appropriate order to accomplish such examination or licensure or renewal, as the case may be.”  Statutory references are to RSMo 2000, unless otherwise noted.


	�Section 621.045, RSMo Supp. 2007.


	�Section 621.120.  


	�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  


	�State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  


	�Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).


�Section 339.511.2.


�Section 339.511.2.


�20 CSR 2245-3.010(5)(A).


�20 CSR 2245-6.015(1)(A) and (2)(A) and 6.010.


�20 CSR 2245-6.015(1)(A).


�Section 339.511.3 and 20 CSR 2245-3.010(1), (3) and (5)(D)1.


�Section 536.070(8).


�State ex rel. Missouri Highways and Transp. Comm'n v. Stewart, 156 S.W.3d 496, 498 (Mo. App., S.D. 2005), holding that although the witness was not a state-certified general real estate appraiser, he was qualified to testify as an expert and that a proper foundation was presented to the trial court to allow his testimony as to the value of real estate.  The Court notes that the witness “was a licensed real estate professional with a Missouri Residential Certification, he had completed and passed the exam for Missouri general certification, he has eight years appraisal experience with the Missouri Department of Transportation, and he has completed over 300 appraisals on real estate parcels with at least one hundred of those as commercial appraisals.”
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