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DECISION


We grant the application of the Missouri Highways and Transportation Commission (“the MHTC”) to close the railroad-highway grade crossing of the Kansas City Southern Railway Company (“KCS”) with Fulks Road in Oak Grove, Lafayette County, Missouri, US DOT #293 567M (“the Fulks Road crossing”).
Procedure


On October 26, 2006, the MHTC filed an application (“the application”) requesting an order to permanently close the Fulks Road crossing.  In our notice of application and order, dated November 2, 2006, this Commission designated KCS and Lafayette County (“the County”) as parties to this proceeding and directed each party to respond to the application.

On November 20, 2006, KCS filed a response, stating that it had no objection to the closure and waiving a hearing on the application.  On November 22, 2006, the County filed a response, objecting to the application and requesting a hearing.  

We held the hearing on June 28-29, 2007.  Senior Assistant Counsel David E. Woodside represented the MHTC.  Stephen G. Jeffery, with Thompson Coburn LLC, represented KCS.  Assistant Prosecuting Attorney Terrence M. Messonnier represented the County.  The matter became ready for our decision on November 9, 2007, the date the last brief was due.  On November 21, 2007, the MHTC filed a motion for leave to file its reply brief out of time.  On November 26, 2007, KCS filed a motion for leave to file its reply brief out of time.  By order dated November 28, 2007, we granted the motions and deemed the reply briefs filed on the respective dates.

Commissioner Nimrod T. Chapel, Jr., having read the full record including all the evidence, renders the decision.
  

Findings of Fact

1. The County maintains a two-lane public road known as Fulks Road.  Fulks Road extends in a north-south direction over a distance of approximately two miles, through a rural area that is primarily residential.  The northern terminus of Fulks Road intersects with Old U.S. Highway 40 (“Old Route 40”), which is also known as 1-70 South Outer Road; and its southern terminus intersects with White Road.  Old Route 40 and White Road each generally extends in an east-west direction.
2. KCS owns and operates a portion of its railroad within the County, including a main-line track that extends generally east and west in direction, across the width of the County.  The main-line track intersects Fulks Road at grade at milepost 456.99.  The crossing is identified as USDOT # 293 567 M.
3. The Missouri Department of Transportation (“MoDOT”) recommends that the Fulks Road crossing be closed.  KCS concurs with MoDOT’s recommendation.  The County opposes the closure of the Fulks Road crossing.
4. The vehicle speed limit on Fulks Road at this crossing is 25 miles per hour.  Except for the short asphalt aprons on either side of its grade crossing with KCS’ track, all of Fulks Road is a gravel road.  Road District 2-W, which is controlled by the County, is responsible for maintaining Fulks Road over its entire length.
5. KCS operates an estimated average of three freight trains per day over the crossing, at a timetable train speed of 40 miles per hour.  One other railroad, the Union Pacific Railroad Company, occasionally operates additional trains over the crossing, when that railroad’s own tracks are unavailable.
6. KCS maintains two reflectorized cross-buck warning signs at the crossing – one in the northwest quadrant and one in the southeast quadrant.  No automated or active warning devices are located at the crossing.  For this crossing, the Exposure Index (“EI”) number is 43.  For MoDOT to consider using state and federal funds to pay for the installation of automatic flashing light signals and gates at a public highway-rail grade crossing without active warning devices, the crossing generally must have an EI number of 1000 or more.  Therefore, the EI for Fulks Road is far below the threshold EI value of 1000 on MoDOT’s priority list for grade crossings with passive warning devices.
7. MoDOT’s most recent estimate in 2006 of the annual average daily traffic (“AADT”) at the crossing is 74 motor vehicles per day, with an estimated 8% of that number (less than 6 vehicles per day) being truck traffic.  According to MoDOT’s estimates, the roadway traffic volume at the crossing has diminished in recent years.  In 2003, MoDOT estimated the AADT to be 86 vehicles daily; and in 1998, MoDOT estimated the AADT for this crossing to be 
258 vehicles per day.  MoDOT personnel prepared these traffic estimates based on traffic counts they performed using automated roadway traffic counters placed near the grade crossing.
8. The County conducted two traffic counts in February and March of 2007, and found that an average of 202 and 237 vehicles crossed the Fulks Road crossing per day.
Public Safety
9. Vehicles approaching the Fulks Road crossing from Old Highway 40 have obscured visibility with respect to oncoming traffic traveling northbound because of the steep approach and to oncoming trains because the Fulks Road crossing is located along a curvature in the track.
10. Vehicles approaching the Fulks Road crossing from the south have obscured visibility with respect to oncoming southbound traffic because of the steep approach from Old Highway 40 and to oncoming trains because the crossing is located along a curvature in the track.
11. The Fulks Road grade crossing has sight distance obstruction (“SDO”) of 94% in the most obstructed quadrant of the crossing.  MoDOT measures the SDO in all four quadrants at the crossing by looking in both directions along the tracks, from both roadway approaches, at a distance from the nearest rail that approximates the estimated location of a motorist approaching the track while seated in a motor vehicle.
12. Sight distance at this crossing is restricted by vegetation growing alongside the railroad right-of-way in both directions from the crossing.  Sight distance is also limited because the railroad track curves slightly toward the southeast and southwest, as it gets farther from this crossing.  This track curvature limits the sight distance more severely for northbound travelers on Fulks Road, but it also adversely affects the sight distance for southbound motorists.
13. The sight distance at the Fulks Road grade crossing is also reduced by the steep approach grades on both the north and south roadway approaches to the crossing.
14. These steep approaches result in a vertical curve at the top of the ridge, where Fulks Road crosses the railroad track, which gives the crossing and its roadway approaches a sharply “humped” profile.  This adversely affects the ability of approaching highway users to see any trains approaching on the KC 5’ track.   The steep approach grades prevent a motorist from seeing the roadway or approaching vehicles on the other side of the track.    All a motorist approaching the crossing can see is sky, until the vehicle reaches the same elevation as the track, approximately 3 to 5 feet from the track.
15. The roadway approaches to the Fulks Road grade crossing range from 7.8% to a maximum of 21.2% on the north side of the crossing, and up to 7.98% on the south side of the track.  The percentages represent the steepness of the roadway, and the bigger the percentage, the steeper the approach grade.  These are substantially steeper than the approach grade of 3.33%, which is the compliance standard set forth in MoDOT’s approach grade rule.
16. The approach grades at the Fulks Road crossing also fail to meet the standards recommended by the Railroad-Highway Grade Crossing Handbook published by the Federal Railroad Administration (“FRA”), and the Manual for Railway Engineering from the American Railway Engineering Association (“A.R.E.A.”), for tracks that are not superelevated.
  There is not enough, if any, superelevation in the railroad track at the Fulks Road crossing to deviate from the A.R.E.A.’s recommended standard for roadway approach grades.  That recommended standard calls for the roadway surface to be not more than 3 inches higher nor 6 inches lower than the rail, measured on the roadway approach at a distance of 30 feet from the rail.
17. The gravel roadway approaching the Fulks Road crossing from Old Highway 40 is steep, has deep ruts, and a deteriorating asphalt approach apron.  Vehicles approaching the Fulks 
Road crossing from Old Highway 40 can often lose traction as a result of the loose gravel and ruts in the approach to the crossing.  Vehicles having a long wheel base can become high-centered on the Fulks Road crossing because the approach from Old Highway 40 is so steep.
18. The steep approach grades and “humped” profile cause motor vehicles approaching the crossing from the north side to spin their tires in the loose gravel roadway surface and make the undersides of motor vehicles drag, catch upon, or otherwise contact the surface of the roadway or of the grade crossing, or both.   This situation not only exists for commercial motor vehicles with low ground clearance, but even a normal automobile can drag going over the crossing.  The spinning tires gouge out the gravel roadway surface, leaving ruts that further reduce vehicle ground clearance, such that when a later vehicle drives through the ruts, the bottom of that vehicle is even closer to the surface of the roadway.  Vehicles getting high-centered on the crossing surface like this could get stuck on the crossing until a train arrives and result in an auto-train collision.
19. On September 12, 2006, MoDOT staff drove motor vehicles over the Fulks Road crossing at extremely low speeds and measured, photographed, and videotaped the results.
20. The test vehicles were a compact passenger sedan (Toyota Prius), a sport utility vehicle (Suburban), and an empty dump truck towing a flatbed trailer.  When a motor vehicle approaches the crossing from either direction on Fulks Road, the approach grades are so steep that the motorist cannot see the road – or any vehicles or other objects occupying the road – on the other side of the railroad track until the motorist has driven up onto the crossing surface, where the roadway begins to level out as it intersects with the railroad track.  None of these test vehicles could avoid spinning their drive wheels on the loose gravel roadway, as they traveled up the steep incline toward the railroad crossing.
21. As the Prius drove southbound, the tires were spinning on the approach and the undercarriage scraped the crossing.  As the Prius drove northbound over the crossing, its front wheels came up off the pavement and then dropped into holes and ruts in the gravel as it drove over the crossing.
22. Because of the steep drop, the driver of the northbound Suburban that was stopped at the crossing could not see Old Highway 40, where there happened to be a truck pulling a flat bed trailer.  While driving southbound on Fulks Road, the driver of the Suburban could only see tree tops and could not even see the other side of the crossing until he broke the plane of the crossing.  When the suburban came to a stop halfway up the approach to the crossing (simulating a car that had to stop to wait for a train or other traffic), the tires began to spin when the Suburban began to accelerate.
23. When the truck and trailer attempted to cross the track from the north side, the bottom of the trailer got stuck on the roadway surface; and because the vehicle was unable to proceed southward across the track, the driver had no alternative but to drive the combination vehicle backwards down the hill and back into the cross-traffic lanes of Old Route 40.  Clearance would have been even worse if the truck and trailer had been loaded with gravel or asphalt as they normally would have been.  When the other test vehicles traveled over the crossing and its roadway approaches, their ground clearance was just inches above the roadway or crossing surface.
24. The slippery, loose gravel surface of Fulks Road, and the abrupt changes in the roadway grades to the north of the railroad crossing, also create a risk that vehicles traveling northbound from the crossing can lose traction and vehicle control as they descend from the elevated railroad crossing to the depths of the nearby highway intersection with Old Route 40.  If a northbound vehicle on Fulks Road loses traction on the steep gravel incline heading downhill 
from the railroad crossing, in just a short distance it could skid out into the traffic lanes of Old Route 40, causing a potential collision with eastbound or westbound cross traffic on that highway.  That accident potential is increased because a lot of trees and a lot of blind spots surrounding the intersection of Fulks Road with Old Route 40 result in limited sight distance for motorists approaching the Fulks Road intersection along Old Route 40.
25. KCS’ railroad track does not cross Fulks Road at a right angle of 90 degrees, but instead intersects Fulks Road at skewed angles of 88 degrees, 92 degrees, 82 degrees, and 97 degrees.  In combination with the poor sight distance, these angles at which Fulks Road approaches the railroad crossing further add to the risks of vehicular accidents at the crossing.
26. MoDOT’s grade crossing inventory database has recorded no accidents at the crossing since the grade crossing inventory records first were kept in the mid-to-late l970s.  That data does not capture any accidents that do not involve an automobile and a train.  If there had been any accidents at the Fulks Road crossing not involving a train, those accidents would not show up in MoDOT’s inventory data.
27. The Fulks Road crossing has existed since 1951 with no history of a traffic accident.
Public Necessity
28. The Durham School Services, Sni Valley Fire Protection District, and Oak Grove Police Department will not use the Fulks Road crossing because of safety concerns.  In a letter dated June 12, 2006, Mike Johnson with the Sni Valley Fire Protection District wrote, “We have too much of a safety concern with using this [Fulks] railroad crossing.”
  In a letter dated September 21, 2004, the General Manager of the Durham School Services wrote:
Ideally we would route a bus to cross over the railroad tracks on Fulks Rd. to make the route more efficient.  Unfortunately, the way this crossing is designed, I consider it unsafe even when crossing with a car.  If you are heading north on Fulks, you can’t see anything but the tops of the trees across Old 40 Highway when you cross the tracks.  After you cross, you travel down the steep hill to a stop sign.  For these reasons, I will not allow a bus to cross this intersection.[
]

29. In a letter to the County Commission dated February 20, 2007, John VanGorkom, with the Sni Valley Fire Protection district, wrote:

Please accept this letter as the Sni Valley Fire Protection Districts [sic] support to keep all railroad crossings open that currently serve Kansas City Southern Railroad.  We feel that they serve a current need for the response to the patrons of the District.[
]
30. There is minimal vehicular traffic utilizing the Fulks Road crossing.  An average of three trains per day operate over the KCS main line at an average speed estimated at 40 miles per hour.
31. The area along Fulks Road is not zoned for industrial development.  The area to the south of the crossing is zoned for rural estates, which would allow housing areas “down to an acre and a half.”
  The crossing area and the northern area are zoned for agriculture.  Further development along Fulks Road would require re-zoning.
32. There are seven residences between Golden Belt Road and Route 40 along Fulks Road.  Golden Belt Road is south of Route 40.  South of Golden Belt Road there are 27 homes.  Plans have been approved for a third phase of development, which will include 65 new homes.  To the east of the Fulks Road crossing there are approximately 37 homes.
33. There are other railroad crossings over the KCS main line within a few miles of the Fulks Road crossing, including the railroad crossings at Route F, Salem Street and County Road Z, 
all of which have active warning devices.  If the Fulks Road crossing were closed, people could still travel east or west using the County Road Z crossing in Bates City or the Salem Street and Route F crossings in Oak Grove.
34. The City of Oak Grove does not have concerns about any additional traffic at its crossing that would result from closing the Fulks Road crossing because it conducted a traffic count and found only about five vehicles crossing in an east-west direction.
35. Railroad crossings with active warning devices are significantly safer than railroad crossings that do not have active warning devices installed.
Community Involvement/Robinson Road Crossing
36. In late 2002 or early 2003, MoDOT staff met with Bruce Meinershagen, foreman for the county road district, and county commissioners to discuss improving the Fulks Road crossing.
37. Meinershagen had several other conversations with MoDOT staff about the crossing.  
38. In September 2004, Joe Bobadilla, director of public works for Oak Grove, contacted KCS to discuss opening a crossing at Robinson Road, which is west of Oak Grove.  KCS represented to Bobadilla that the railroad wanted two crossings closed in order to open a new one.  The Fulks Road crossing was mentioned, but Bobadilla stated that this crossing was in another county.  MoDOT personnel never represented to Bobadilla that opening the Robinson Road crossing was conditioned on closing the Fulks Road crossing.
39. In 2004, James Strodtman, the County’s presiding commissioner, met with the city council of Oak Grove to discuss abandoning the Fulks Road crossing in order to open the Robinson Road crossing.  While Oak Grove officials connected the crossings, neither KCS nor 
MoDOT “openly” represented to the County that the Fulks Road crossing must be closed in order to open the Robinson Road crossing.
40. In December 2004, Bobadilla, Strodtman, Bruce Chinn, MoDOT railroad safety inspector and specialist, and Mike Van Tiem met at the Fulks Road crossing.  Strodtman stated that he would like to see the crossing closed because it was a dangerous crossing and there was debris on the side of the road.
41. In February 2005, Chinn met with county officials to discuss closing the Fulks Road crossing.
42. MoDOT requested and received information about the effect that closing the Fulks Road crossing would have on emergency response, fire, police, ambulance and school bus service.
43. Chinn met with individuals representing the City of Oak Grove and KCS concerning a proposed railroad crossing at Robinson Road.  KCS suggested that it would support a new railroad crossing only if an existing railroad crossing was closed.  The Fulks Road crossing was discussed as a possibility for closure.  MoDOT did not connect the two closings, and intended to support the creation of the Robinson Road crossing whether or not the Fulks Road crossing was closed.
44. Richard Harris, who lives on Fulks Road and drives across the Fulks Road crossing, gathered approximately 175 signatures on a petition to keep the Fulks Road crossing open.

Alternate Plans
45. In the Spring of 2005, the County asked MoDOT’s Kansas City District Engineers Office for assistance in improving the Fulks Road crossing.  Bradley Brunk, MoDOT senior highway designer, was asked to “look at” the crossing and determine if there was a way to lessen the grade.  In the summer of 2005, he drew two concept profile grade drawings.  Brunk prepared 
the concept drawings without the knowledge or approval of MoDOT Multimodal Operations Division – the MoDOT personnel who have primary responsibility for public highway-railroad crossing safety.
46. Concept drawings represent different possible ways to address an issue or problem.  There might be five or six scenarios prepared before drawing up preliminary plans.  Then, if necessary, they would prepare right-of-way plans before moving to the final plans.
47. No preliminary, right-of-way, or final plans were prepared for the Fulks Road crossing.
48. After the MHTC applied to abolish the Fulks Road grade crossing, the County hired the engineering firm Shafer, Kline and Warren (“SKW”) to prepare another set of concept drawings depicting a possible reconstruction of a portion of Fulks Road and its intersection with Old Route 40.  The concept design is the first step for public agencies on a large project.  Further steps in the process would be the preliminary design, the right-of-way design, and the final design.
49. These later concept designs differ from the earlier concept drawings in that they also include plans to relocate the Fulks Road crossing with KCS’ track, and to reconstruct the roadway approaches to both the north and south sides of the relocated highway-rail crossing.
50. The County would pay for an alternate plan from its county road and bridge fund.
51. The County has not submitted any application to either the MHTC or MoDOT that proposes any new railroad crossing to replace the Fulks Road crossing.
52. In order to change the location of the Fulks Road crossing, a permit from MoDOT would be required, and any reconstruction of a railroad crossing would need its approval.
53. The County may apply to MoDOT for the creation of a new crossing without any requirement that another crossing be closed.
Conclusions of Law 

This Commission has jurisdiction to determine the manner of grade crossing protection.
  Applicants have the burden of presenting a preponderance of evidence that the closure of the crossing would promote the public safety and not adversely affect public necessity.


Section 389.610 states:


5.  The state highways and transportation commission shall have the exclusive power to alter or abolish any crossing, at grade or otherwise, of a railroad or street railroad by a public road, highway or street whenever the state highways and transportation commission finds that public necessity will not be adversely affected and public safety will be promoted by so altering or abolishing such crossing, and to require, where, in its judgment it would be practicable, a separation of grades at any crossing heretofore or hereafter established, and to prescribe the terms upon which such separation shall be made.  When a road authority lawfully closes or vacates a roadway which provided access to a railroad crossing, the state highways and transportation commission shall issue an order authorizing removal of the crossing by the railroad within thirty days of being notified of such action by the roadway authority or railroad.

*   *   *


9.  The exclusive power of the highways and transportation commission pursuant to this section shall be subject to review, determination, and prescription by the administrative hearing commission, upon application to that commission by any interested party in accordance with section 621.040, RSMo.  Upon filing of an application pursuant to this subsection, the administrative hearing commission is vested with the exclusive power of the highways and transportation commission otherwise provided in this section, with reference to matters reviewed, determined or prescribed by the administrative hearing commission.

(Emphasis added.)  Section 389.610.5 provides that the MHTC has the exclusive power to alter or abolish any crossing, at grade or otherwise, of a railroad or street railroad by a public road, highway or street whenever the MHTC finds that public necessity will not be adversely affected 
and public safety will be promoted by so altering or abolishing such crossing.  Section 389.610.9 provides that upon the filing of an application to close a crossing, the exclusive authority of the MHTC is vested in this Commission for determination.  Section 389.610.1 provides, in part, that no public road shall be constructed across any railroad without the MHTC’s permission.

We weigh the factual considerations in each case in light of the standards set forth in the statute.

I.  Motion in Limine

At the hearing, the MHTC and KCS made a motion in limine to exclude evidence relating to two concept drawings of alternate crossings on grounds that the drawings were speculative and not relevant to the issues in the proceeding.  We took the motion with the case.  We deny the motion and have taken evidence and made findings concerning the alternate plans.  But as explained later in this decision, we give this evidence little weight.
II.  Public Safety/Necessity
In determining whether a closure would not adversely affect public necessity and also result in the promotion of public safety, analysis is encouraged by the Federal Highway Administration Guide to Crossing Consolidation and Closure (US Department of Transportation, July 1994).  That guide states that the following should be completed when considering whether or not to close a crossing:
· allow proposal to be reviewed by qualified professionals;

· ensure that public safety is not diminished by rerouting;

· address local community concerns;

· know the community;

· build community support;

· coordinate with emergency response personnel;

· establish viable alternative routes;

· learn critical factors that are unique to each crossing;
· learn impact on emergency routes, neighborhoods, local needs, etc.; and

· obtain confirmation that emergency response time will not be materially affected.
A.  Public Safety
The record in this matter contains substantial evidence to support the decision that closing the Fulks Road crossing will promote public safety.  Many witnesses testified concerning the public safety issues at the Fulks Road crossing.  The reasons provided by these witnesses for their concerns about public safety generally include:  (1) the steep approach to the crossing going south from Old Highway 40; (2) the fact that Fulks Road does not cross the railroad tracks at a 90 degree angle; (3) the fact that vehicles using the crossing have significant visibility impairments, both with respect to trains as well as oncoming vehicular traffic; (4) the fact that vehicles using the crossing have significant problems with traction as they approach the crossing; and (5) the fact that because of the steep approach, vehicles can become “high-centered” on the tracks.
1.  Bruce Chinn


At the hearing, the MHTC’s expert Bruce Chinn testified that the safety issues with the Fulks Road crossing included the steep approach grades at the crossing; the location of the crossing along a curvature in the tracks; the possibility of a vehicle becoming “high centered” at the crossing; the possibility of a vehicle going south on Fulks Road to run off the road on the south side of the crossing; the possibility of a vehicle going north on Fulks Road to end up in the southbound lane after traversing the crossing; and the deep gouge marks and short asphalt aprons at the crossing.
Chinn testified that the ideal roadway-railroad crossing is a 90 degree angle and that it is desirable to have the roadway and the crossing as level as possible, conditions that do not exist at the Fulks Road crossing.  In combination with the poor sight distance, the angles at which Fulks 
Road approaches the railroad crossing further add to the risks of vehicular accidents at the crossing.  According to Chinn, a motorist who cannot see the other side of the Fulks Road crossing may lose sight of where the actual grade crossing surface is located, the motor vehicle could easily miss the crossing surface and either become high centered and get stuck on the rails, or could run off the side of the road and roll over, or could cross over the center of the road into the opposing traffic lane.

Chinn stated that when a southbound motorist is approaching the Fulks Road crossing, all the safety problems identified above confront the driver with too many variables figuring into their thought processes, which is likely to cause the motorist to slow down or stop the vehicle before crossing the track.  Slowing or stopping on the roadway approaches typically causes the vehicle’s tires to spin.  These factors cause the vehicle to take much longer to get moving again and to get up over the crossing and clear to the other side.  The longer it takes a vehicle to get over a crossing, the more likely it is that any trains approaching on the railroad track could arrive at the crossing before the vehicle has cleared the crossing, resulting in an auto-train collision.  In Chinn’s opinion, because of the physical design deficiencies that exist at this crossing, too many things could go wrong, and multiple accidents could happen there at any time.
Chinn testified that if the Fulks Road crossing were closed to roadway traffic, it would promote public safety.  In comparison with the safety of other grade crossings that he has seen within Missouri, Chinn stated that the Fulks Road crossing is one of the worst at-grade crossings he has ever seen.
2.  Matt Cowell


Matt Cowell, who has over 13 years with MoDOT and presently serves as the railroad operations manager, testified that he supervised a vehicle study at the Fulks Road crossing on September 12, 2006.  Cowell testified that the study consisted of three vehicles – a Toyota Prius, 
a Chevrolet Suburban, and a MoDOT single axle truck pulling a low-boy trailer – driving over the Fulks Road crossing from each direction.  Cowell testified that as the Prius drove southbound, the tires were spinning on the approach and the undercarriage scraped the crossing.  As the Prius drove northbound over the crossing, its front wheels came up off the pavement and then dropped into holes and ruts in the gravel as it drove over the crossing.
Regarding the Suburban, Cowell testified that because of the steep drop, the driver of the northbound Suburban that was stopped at the crossing could not see Old Highway 40, where there happened to be a truck pulling a flatbed trailer.  He also testified that while driving southbound on Fulks Road, the driver of the Suburban could only see tree tops and could not even see the other side of the crossing until he broke the plane of the crossing.  Cowell testified that when the Suburban came to a stop halfway up the approach to the crossing (simulating a car that had to stop to wait for a train or other traffic), the tires began to spin when the Suburban began to accelerate.
Concerning the single axle MoDOT truck, Cowell testified that as the truck and trailer approached the crossing from Old Highway 40, the truck’s tires began to spin.  Cowell also testified that as the truck moved further up the approach to the crossing, the trailer bottomed out.
3.  Other Witnesses

Many witnesses testified about public safety concerns with the Fulks Road crossing.  Brunk testified:
Q.  What would your opinion be about that, with the steep grade coming up from the south?
A.  The steep grade’s coming -- that you have to go up and over the railroad tracks, I -- I would say that that’s not a good situation.
Q.  So that is, in your professional opinion --
A.  Yes.
Q.  -- a public safety concern?
A.  Yes.

Q:  And then even after you have implemented your design, would you still have public safety concerns based upon the tight turning radii and things like that of those curves?
A:  That is correct.  I would.[
]

Perry Allen, district construction materials engineer with MoDOT, Region Four, testified:

Q.  You got involved because you -- because of why?
A.  The county, Bruce Meinershagen had gotten in touch with me to discuss potential for moving this access point, because it was so steep.
Q.  Because it was so steep. Okay.
A.  And it was obviously a safety hazard. . . .[
]
*   *   *

Q.  What do you mean by that?
A.  Well, you mean is [sic] you cannot see, as you approach northbound to the railroad tracks or southbound from outer road until you came up to and topped over the vertical curve over the top of the railroad tracks, you could not see anything unless you wanted to roll down your window and stick your head out the window, because the nose of your car was in the line of sight to see down the road.
Q.  So you wouldn’t be able to see any traffic approaching the opposite direction on Fulks Road?
A.  If it happened to be in your lane, yes.  You wouldn’t be able to see it.
Q:  Would you be able to see --
A:  If it was in the other lane, would you be able to see it?  If you stuck your head against the glass, possibly.  Just from my 
experience of going across those, that entrance, it’s – she’s a hairy one.
Q.  And does that represent a public safety hazard, that lack of ability to see on the other side of the hump?
A.  Absolutely.[
]
Richard Limbeck, the County’s road and bridge supervisor, initially testified that the approach was not too steep, but later admitted that the County was proposing to relocate Fulks Road because of safety concerns about the steep approach:

Q.  Would it be fair to say that the approaches are somewhat steep on that?
A.  They are on the north side, yes.
Q.  Does it present public safety concerns, in your opinion?
A.  As far as -- as far as to my knowledge, there’s -- never been a wreck that I know of there.
Q.  My question was not whether or not there’s ever been a wreck, but in your opinion does it present potential safety concerns?
A.  Not to me, no.
Q.  You don’t think it’s too steep?
A.  No.
Q.  Or the sight distance too short?
A.  No.[
]
*   *   *

Q.  What’s your understanding of the reasons why the county wants to build that road?
A.  For safety reasons.
Q.  Because of safety concerns of the old Fulks Road crossing?
A.  Right.  Come off old 40 and getting up over the top of the tracks is a little bit too steep.  In the wintertime it gets slick and you can’t make it.[
]
Bruce Meinershagen, foreman for the county road district, admitted during his deposition that the approach from Old Highway 40 was steep and that trucks could get high-centered on the crossing:

Q.  Okay.  And why -- why did you all discuss making the crossing better? Are there problems with the crossing as it exists today?
A.  There’s a very steep incline on the north side of the railroad grade that makes seeing the oncoming traffic from the -- coming south on Fulks Road difficult.[
]
*   *   *

Q.  Right.  We understand it’s not to scale or what have you.  Now as you can tell from the drawing, we were discussing with Perry the problem of long vehicles possibly getting stuck on the high center of the crossing.  Even with the changes you’ve made in the drawing of the approach grade from the south, do you think that trucks still have a risk of getting stuck on the crossing?
A.  Yes.  They would.
Q.  And why is that?
A.  Due to the nature of the grade on the north side of the tracks. Any long wheel-based vehicle would run the risk of possibly becoming high centered on the grade itself.[
]
In addition, Meinerschagen testified during cross examination at the hearing that the crossing was steep and that on occasion, he had spun his tires on the approach:

Q.
Mr. Meinerschagen, would you agree with the statement that the crossing at Fulks Road is steep?
A.
Yes, I would.
Q.
On which direction?
A.
As you leave Old Highway 40 and are headed south that approach is of a steep grade, yes.
Q.
And you’ve been to that site personally?
A.
Yes, many times.
Q.
Have you ever spun your tires there?
A.
On occasion, yes.
Q.
Do you experience difficulty seeing northbound traffic as you approach the crossing from Old Highway 40?
A.
Depending on the vehicle I am in, yes, at times.[
]
F. Jay Burress, the consultant firm’s transportation engineer, admitted that the Fulks Road crossing presents safety issues:

Q.  Is that [the Fulks Road crossing grade] relatively steep, based on your experience?
A.  Absolutely.
Q.  When you say “absolutely,” do you mean is that very -- extremely steep or have you encountered grades like that before?
A.  I have.  You certainly don’t like grades that steep.  I’ve encountered grades up to 20 percent.

Q.  If this current grade is approximately 14 percent, does that present any type of potential hazards in your opinion?
A.  Well, my understanding is that there’s never been an accident at this location. However, certainly on any road there’s potential for a crash.  14 percent in icy weather would require someone to take more care that 3 percent in icy weather.
Q.  Just because it’s so steep?
A.  Just because it’s so steep.  It’s more difficult to stop.  It’s also more difficult to go up it, and coming to a railroad, certainly an 
unsignalized crossing, people need to stop to look to see if the train is coming, and traction could be a problem.[
]
Theodore Knox, an overseer for the W-2 Road District in the County, testified:
Q.  Okay.  And I think you previously testified that’s a pretty steep incline?
A.  It’s a very steep incline.

*   *   *

Q.  What’s the intersection like if you were northbound on Fulks Road approaching the railroad?
A.  Again, I’ve drove that once or twice just to test it.  It’s level. Basically there is some slope there coming up to the tracks.  And then as you cross the tracks, it just drops straight off.  And you can – to me it’s – there’s no question nor doubt it needs to be improved dramatically, because it’s a very steep drop.  And I think in a car, you have to be – everybody does it, but I – I find it to be that you could bottom out there pretty easy, because as you drop off the – I was shocked that the railroad’s [sic] permitted that crossing to stay like that as long as they have, because it’s been there since the beginning.  I don’t know how many years, 50, 60 years, something like that.  It’s not been improved by the railroad at all.  And visual acuity to both sides, to me, are somewhat limited, too.  Although that probably meets your standards, I find it to be a crossing that definitely needs immediate improvement.[
]
4.  Promote Public Safety


Applicants provided a preponderance of evidence that closing the Fulks Road crossing would promote public safety.  We find that closing the Fulks Road crossing will promote public safety.
B.  Public Necessity


In a zoning context, “public necessity” has been defined as “public interest and welfare.”
  The court stated that public necessity for the issuance of a conditional use permit 
meant “that the public interest and welfare must be great enough to outweigh the individual interests adversely affected in the event the conditional use permit is granted.”


Chinn testified that if the Fulks Road crossing were closed to roadway traffic, it would not adversely affect public necessity.  In evaluating whether the abolishment of an existing public highway-rail grade crossing would adversely affect public necessity, Chinn said that MoDOT considers the availability of alternate access for motorists, including school buses, and fire, police, ambulance, and other emergency response vehicles, to be relevant to that issue.

No school buses or emergency vehicles currently travel over the Fulks Road crossing. According to letters from the Sni Valley Fire Protection District, the Oak Grove Police Department, and Durham School Services, when operating motor vehicles in this area, these agencies do not allow their vehicles to travel over the Fulks Road crossing because of safety concerns that their vehicles could not get over the crossing safely or could get high centered and stuck on the crossing.  The areas served by the fire protection district and school bus service include the Fulks Road crossing.  The fire protection district uses Golden Belt Road to access any emergency calls on Fulks Road. 

The nearest public highway-rail crossing with KCS’s track to the west of the Fulks Road crossing is a grade crossing located at Salem Street, which extends generally in a north-south direction within Oak Grove, Missouri.  Further west, the next public highway-rail grade crossing along KCS’s track is the grade crossing with State Route F in Oak Grove.  Both of these grade crossings are equipped with automatic flashing lights, gates, and constant warning time train detection circuitry.  The Route F crossing also has cantilevered flashing lights that come up over the driving lanes to give motorists a better view of the warning devices.  The next public 
highway-rail crossing over KCS’s track to the east of Fulks Road is the grade crossing with County Road Z, which extends generally in a north-south direction within Bates City, Missouri.  

Each of these adjacent railroad crossings is located within a few miles from the existing Fulks Road crossing, and motorists can travel east and west between Fulks Road and these adjacent public road crossings over interconnecting public roads.

The volume of motor vehicle traffic currently using the Fulks Road crossing is limited and has diminished in recent years.  Emergency firefighting and police vehicles already avoid using this crossing, and the local school bus service does not use this crossing, because of their concerns about the unsafe conditions existing at this crossing. Therefore, if the crossing is closed to vehicular traffic, it will have little or no adverse effects upon the availability of these essential public services to the residents of the area.

We find that the proposed abolishment of the Fulks Road crossing will not adversely affect public necessity.  

C.  Alternate Plans


The County disputes that the proposed closure of the Fulks Road crossing is necessary to promote public safety.  The County asserts that it is feasible to improve public safety without abolishing the Fulks Road crossing by altering the existing grade crossing with KCS’s track, the existing intersection with Old Route 40, and the roadway approaches to these relocated structures.  In supporting this assertion, the County has obtained two different sets of concept drawings, each of which depicts a possible plan for reconstructing a portion of Fulks Road, relocating its intersection with Old Route 40, and altering its roadway approaches to the highway intersection and to the railroad crossing.

Although we denied the motion in limine and allowed evidence on the alternate plans, we agree with the MHTC and KCS that they have little relevance to this case.  This case is not an 
application for improvements to the existing Fulks Road crossing.
  The case before us concerns only the application to close the crossing.  We agree with the MHTC that it need not show that closure is the only way to promote public safety or show that other alternatives are not viable.
  We compare the level of public safety as the Fulks Road crossing currently exists with the level of public safety if it is closed.

As we have found, there is clear and substantial evidence that closing the Fulks Road crossing will promote public safety and will not adversely affect public necessity.  That is the extent of our determination in this case.
D.  Community Involvement


We also find that there has been sufficient community involvement.  There were several meetings between the railroad, MoDOT staff, and the County.  There were adequate considerations of alternative routes, emergency access, and impact on local residents.  While the Fulks Road crossing may be more convenient for those who live near it, it is clearly not the only, or even the best, option when safer crossings are only a few miles away.

The County argues that there was some conspiracy between MoDOT and KCS to close the Fulks Road crossing because it was the only way to open the Robinson Road crossing.  There was ample testimony that this was untrue, but even if true, we make the decision whether to close the crossing.  Such a volume of evidence concerning the safety issues at the Fulks Road crossing – coming not only from MoDOT staff, but from local residents and entities – outweighs any contention of bias.

Summary

We grant the application to close the Fulks Road crossing and issue the following order.
Order

KCS shall complete the following actions as soon as practicable, but in any event not later than one (1) year after the date of this order:

1. install barricades consisting of Type A or D guardrails and Type IV end of roadway/ object markers across the roadway approaches to both sides of the track, at a distance of not less than 25 feet from the nearest rail;
2. obliterate the roadway surface and related structures of Fulks Road between the track and the barricade on the north side of the track; and
3. after completing the preceding actions, KCS shall remove the existing grade crossing.
4. After completing the preceding actions, KCS shall file a written notice of completion with MoDOT.


The County shall complete the following actions as soon as practicable, but in any event not later than the date when KCS has completed its installation of the barricades as described above:

1. The County shall install a “dead end” warning sign on Fulks Road near its junction with Golden Belt Road and shall remove the railroad crossing advance warning signs, if any, on Fulks Road and Old Highway 40, relating to the Fulks Road grade crossing.
2. After completing the actions ordered above, the County shall file a written notice of completion with MoDOT.


If either KCS or the County fails to timely complete the actions ordered above or fails to file a timely notice of completion, the MHTC may file a new case to assess penalties for such failure.

SO ORDERED on February 29, 2008.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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