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DECISION

Derrick Frye, D.D.S., is entitled to an award of $16,256.90 for attorney fees and $2,234.11 for expenses incurred in Missouri Dental Board v. Frye, No. 04-1462 DB (Mo. Admin. Hearing Comm’n Sept. 13, 2007) (“the underlying case”) and in this action for attorney fees and expenses.
Procedure


On October 12, 2007, Frye opened this case by filing an amended application for fees and expenses (“amended application”) incurred in Frye's defense against the Missouri Dental Board’s (“the Board”) complaint in the underlying case.  Frye withdrew the amended complaint and filed a second amended application for fees and expenses (“second amended application”).
  On March 11, 2008, we held a hearing, which we consolidated, for hearing purposes only, with the second amended application for fees and expenses in Byron V. Duvall, D.D.S. v. Missouri Dental Board, No. 07-1680 AF.  Melissa M. Zensen, of Toma Zensen, LLC, represented Frye.  
Nanci R. Wisdom represented the Board.  As requested at the hearing, we take notice of our record in the underlying case and in the cases that the Board filed against Marilyn Camille Fuller, D.D.S., No. 04-1456 DB; Evelyn U. Ofili, D.D.S., No. 04-1458 DB; Pamela D. Jackson, D.D.S., No. 04-1459 DB; and Byron V. Duvall, D.D.S, No. 04-1460 DB.  

Both parties submitted written arguments after the hearing.  Frye completed the record by filing Petitioner's Exhibit 5 on July 3, 2008, in which Frye sets forth fees and expenses expended in the instant case.  The case became ready for our decision on July 13, 2008, when any objections from the Board to Petitioner's Exhibit 5 were due.
  Commissioner Douglas M. Ommen, having the read the full record including all the evidence, renders the decision.  Section 536.080.2.


We are bound by our resolution of the fact and credibility issues in the underlying case.
  Accordingly, we incorporate our decision in the underlying case as if fully set out herein.
Findings of Fact

Medicaid Dental Services


1.
The Department of Social Services established ten Medicaid HMOs.  The HMOs contracted with others to manage the Medicaid programs for dental services.  

2.
The Community Care Plus HMO of the East Region of Missouri contracted with Bridgeport LLC (“Bridgeport”) to administer and disburse Medicaid funds to providers of dental services.  Walt Pfitzinger, D.D.S., M.S., was the dental director of Bridgeport.

3.
Effective September 1, 2002, Bridgeport approved and began overseeing a Dental Provider Service Agreement for School Based Services with Gateway-Preventative Dental Group L.L.C. (“Gateway”).  Gateway contracted to provide certain dental services in the school-
based preventative dentistry program (“the sealant program”).  The sealant program provided dental services to children on site at the schools in low income areas throughout St. Louis, including a dental exam, prophylaxis (cleaning) and fluoride, and sealants, as needed.  All children in grades two through eight who were enrolled in the Central Missouri MC Plus program were eligible to participate.

4.
Bridgeport monitored Gateway’s performance in the sealant program.  Bridgeport paid Gateway's claims from Medicaid funds, which the Community Care Plus HMO allocated to Bridgeport.  

5.
Frye and dentists Byron V. Duvall and Joseph Erondu were the owners of Gateway.  
6.
Gateway employed or contracted with dentists Marilyn Camille Fuller, Evelyn U. Ofili, and Pamela D. Jackson to provide dentistry services on behalf of Gateway in the sealant program.  

Information Before the Board 

Prior to the Filing of the Underlying Case

7.
On March 31, 2003, the Board received a letter from Pfitzinger about the sealant programs in the Eastern Region (“Pfitzinger's letter”).

8.
The stated purpose of Pfitzinger's letter was to advise the Board about “the rapid rise of school sealant programs.”
  Pfitzinger identified Gateway and a second dental group as the only providers operating sealant programs in the St. Louis area.  In the letter:
a.
Pfitzinger expressed concerns about program-wide issues relating to the growth of the number of programs; the need to limit Medicaid funds to school programs provided by a dental group that provides only sealants and “that 
refers patients back to their own clinics for treatment;”
 the practice of placing sealants over decay; the susceptibility of these programs to fraud and abuse; the need for standardized record keeping; and the need for Bridgeport to monitor the services that the dental groups provide by examining children whom the dental groups have serviced.

b.
Pfitzinger listed policies that Bridgeport intended to implement to address some of these concerns.  Pfitzinger also recommended areas in which the Board might want to establish policies or regulations, such as waiving co-payments, standardized record keeping and serialization methods, and requiring the dental groups to “follow up with patients for treatment and not ‘skim’ highly profitable services off the top.”

c.
Pfitzinger stated, “At the present time we have not had a chance to observe the delivery of care within the schools.”

d.
Pfitzinger expressed a concern that Gateway was not providing followup after referring children diagnosed with tooth decay to dental offices for treatment.

e.
Pfitzinger did not mention any dentist by name, and in particular did not mention Frye.


9.
At its May 1-2, 2003, meeting, the Board reviewed Pfitzinger's letter, which the Board characterized as a “complaint.”  The Board authorized its investigator, Edmund C. Irvin, to “thoroughly investigate” Gateway and the second provider identified in Pfitzinger's letter.  The Board instructed Irvin to obtain information regarding the identity and credentials of their 
owners and dentists; to obtain patient records and determine whether their record keeping met the standard of care; and to find out if their dentists take X-rays before applying sealants.  

10.
Pfitzinger assigned one of his trained assistants, Diane Guebert, to monitor Gateway's school screening activities for a day and to inspect Gateway's patient record system.  
11.
On May 8, 2003, Guebert monitored the activities of Gateway’s Dr. Ofili, who, along with a dental hygienist and a dental assistant, were providing Gateway's services for the sealant program at an elementary school.  Guebert also examined Gateway's patient record system.  

12.
Guebert produced a written report on her findings, dated June 6, 2003 (“Guebert’s report”).  Guebert’s report noted, among other things, a number of concerns regarding substandard examinations, performance and hygienic practices, inadequate maintenance and use of patient records, and whether some services that the sealant program required were being performed at all.

13.
At its July 31-August 1, 2003, meeting, the Board discussed Irvin’s pending investigation of Pfitzinger's complaint.  The Board decided to invite the owners of Gateway and of the second provider to appear at separate times at the Board's next meeting.

14.
On September 22, 2003, Irvin filed his investigation report with the Board.  
a.
Irvin summarized his interviews with Pfitzinger, Erondu, and Frye, and with the Gateway program coordinator.  Irvin also summarized some observations from Guebert’s report, and described the legal objections that Gateway's attorney raised to Irvin’s attempt to obtain Gateway's records for the sealant program’s patients.  

b.
Irvin reported that Gateway did not use X-rays in its sealant program.  
c.
Irvin cited examples of suspected false claims that Gateway submitted to Bridgeport and of substandard care, all of which involved Erondu.

d.
Irvin described problems with the patient record keeping, lack of follow-up care, the waiving of insurance deductibles, the denial of care to children without Medicaid or private insurance, failure to provide promised dental education to the children, failure to take records or prior examinations of children to the school sites where services were performed, the suspect procedures by which sealants were being applied, failure of sealants to last as long as they should, and suspicions that sealants found to be “missing” from some children might not have been applied in the first place. 
e.
Irvin identifies Frye as one of Gateway's owners.  Irvin summarizes Frye's responses to Irvin’s questions about “the matter of follow-up care” and about Gateway's patient record keeping system for the sealant program.  Irvine states that Frye was one of those who did not allow Irvin access to sealant program patient records.


15.
Irvin attached exhibits to his investigation report.  They include, among others:

a.
Guebert’s report. 
b.
Bridgeport's summary of the audit review of sealant programs as that audit had progressed to July 21, 2003.  The audit review was of Gateway and the second provider in the sealant program.  
c.
Up to July 21, 2003, Bridgeport did not find fraudulent billing practices, but identified “serious quality issues and questionable business practices that justify termination of Bridgeport's contracted services.”  Bridgeport listed six violations of Bridgeport's quality standards and billing practices.  However, 
the summary does not state which of the two providers is responsible for which violations.  


16.
At the Board's October 17-18, 2003, meeting, Duvall, Frye, and Erondu appeared with their attorney to discuss the investigation of Pfitzinger's complaint.  Frye was the spokesperson who made statements and answered questions on behalf of Gateway.

17.
After Gateway's appearance, the Board invited Pfitzinger to the January 2004 meeting.

18.
Bridgeport's audit of the two providers in the sealant program was completed with a summary and corrective action plan dated December 10, 2003.

19.
On January 23, 2004, Pfitzinger, with his attorney, appeared before the Board.  Pfitzinger brought copies of Bridgeport's audit summary and action plan and accompanying records for the Board's review.  Pfitzinger summarized the audit’s findings and answered questions.  Afterwards, the Board decided to review the audit documents and meet later to discuss the information.

20.
On January 28, 2004, the Board, with its attorney, met by telephone conference.  The Board reviewed Pfitzinger's audit documents on Gateway and the other provider.  The Board directed its attorney to file complaints against the dentists at Gateway and at the second provider for violations of the Missouri Dental Practice Act.  

Underlying Case

21.
On November 1, 2004, the Board filed separate complaints with us seeking cause to discipline the licenses of Erondu, Duvall, and Frye.  On the same day, the Board also filed complaints against the dentists who worked for Gateway:  Fuller, Ofili, and Jackson.  

22.
The same law firm, Toma Zensen, LLC, represented all six dentists.


23.
On August 26, 2005, we dismissed the complaint against Erondu because he died.


24.
We dismissed the complaints against Fuller, Ofili, and Jackson after the parties settled and filed stipulations of dismissal with prejudice and waivers of attorney fees.

25.
An attorney represented the Board throughout the underlying case and during the proceedings for fees and expenses.

26.
On November 1, 2004, Frye’s individual net worth did not exceed $2,000,000.

27.
On November 1, 2004, Frye, as the owner of Gateway, did not have a net worth that exceeded $7,000,000.

28.
The Board alleged in the underlying complaint that Frye provided dental services to patients through programs on various school premises in St. Louis.  The Board did not allege that Frye was responsible for the performance of Duvall or Erondu or for the performances of the dentists working for Gateway.    
Count I

29.
In Count I of the underlying complaint, the Board contended that § 332.321.2(5), (13), (16), and (17)
 authorized discipline against Frye for his having repeatedly committed certain sanitary violations that exposed him and his patients to infections that other patients might have had.  Specifically, the Board alleged that during the provision of dental services, Frye (1) failed to wash his hands, (2) failed to disinfect equipment between patients and (3) failed to wear a mask or protective eye cover.
Pfitzinger’s Letter

30.
Pfitzinger’s letter did not mention any of the hygiene issues set forth in Count I.
Irvin's Investigation Report

31.
Neither the investigation report nor any of the attached exhibits contained a statement that Frye personally committed the conduct set forth in Count I.  The only mention of the hygiene issues is contained in Guebert’s report, attached as Exhibit 3.  Guebert reports her personal observations only of Dr. Ofili’s hygiene practices on May 8, 2003.
Gateway's Appearance Before the Board 


32.
Frye made no statement either on his own or in response to questioning that related to the conduct alleged in Count I.
Pfitzinger's Appearance Before the Board


33.
In his January 23, 2004, appearance before the Board, Pfitzinger stated: 

a.
“We found in both groups no one ever washed their hands between – they put new gloves on for each patient, but they never washed their hands.”

b.
“Even though it was a splatter procedure, they never really wore eye gear, they never really wore a protective mask.”

c.
“And, in general, there was cross contamination also with one group, Gateway particularly, where the person putting on the sealants really dipped into it.  They had all the sealant in a dappen dish and they used the same dappen dish for each patient.  They used a new applicator, but they dipped back in for the same patient, so they cross contaminated that way also.”

Bridgeport's Audit Reports


34.
Bridgeport's audit findings include:

1.  Sterilization Practices

Gateway Findings:  When performing the application of sealants, Gateway providers consistently used the same dappen dish for all patients receiving sealants.  Although a new applicator was used for each patient, the same applicator was dipped in the sealant material dappen dish more than once and the same dappen dish was used for different patients. . . .

*   *   *

Gateway Findings:  Gloves were used and changed between patients.  However, providers did not wash their hands between applying new gloves between patients.
*   *   *

Gateway Findings:  Gateway used only alcohol, not a disinfecting agent to clean chairs between patients.
*   *   *

4.  Safety Protection
Gateway Findings:  No eye or face mask protection is used for spatter procedures.


35.
Guebert’s observations of Dr. Ofili’s sanitation practices on the May 8, 2003, on-site visit were the only observations that Bridgeport made of any of the dentists from Gateway.  Pfitzinger revealed this at his deposition in the underlying case.  Pfitzinger repeated that testimony at the hearing in the underlying case.  
Count II

36.
In Count II, the Board contended that § 332.321.2(5) and (13)
 authorized discipline against Frye for (1) his failure to complete the initial examinations by failing to take 
X-rays, (2) his failure to take patient histories on the initial examinations or to refer to earlier patient histories, and (3) his failure to check with a responsible adult to learn whether children in need of medication before treatment had in fact been pre-medicated.
Pfitzinger’s Letter


37.
Pfitzinger's letter makes no mention of these issues.

Irvin's Investigation Report


38.
Neither the investigation report nor any of the exhibits contains a statement that Frye personally committed the conduct set forth in Count II.
Gateway's Appearance Before the Board 


39.
Frye made no statement either on his own or in response to questioning that related to the conduct alleged in Count II.
Pfitzinger's Appearance Before the Board


40.
Pfitzinger stated in response to questions:

a.
“Q.
And they actually have like a patient record per se on that person?


A.
Did they have it there at the school?

Q.
Yes.

A. 
No. That’s one of the things that’s – that’s an issue, and that’s billing under Code 0120.”

b.
“There was one other issue with – we thought was a serious concern.  That was premedication issue, because I believe it was Gateway, because that [sic] the only group that we had two patients had an issue with premedication.  And they asked the child whether or not they had taken 
their premed this morning.  The child didn‘t know, and they didn’t do that, do the – any procedures then when the child said that.



But if the child had said yes, and you’re going to take the word of a six, seven, eight-year-old child, the child said, yes, I took my premed this morning, they would have gone ahead and did the work.  They told us that.


Q.
But if I’m correct, there wouldn’t be any prior health history there to note what child might need premedication prior to doing work?

A.
No, unless they have a new health his—but they have a new health history on the consent form.”

Pfitzinger's Audit Reports


41.
The audit findings include:

2.  Record Keeping
Gateway Findings:  Dental records are not complete for dental care as defined by the Periodic Oral Evaluation Code (DO120).  This is of special concern with patients who have allergies or require pre-medication.

*   *   *

Gateway Findings:  It was observed that Gateway dentists relied on the patient to confirm if pre-medications were taken before services were rendered.  Patient did not receive a prophylaxis or cleaning.  However, it is inappropriate to receive this type of confirmation from a minor instead of receiving documentation from the parent or school nurse.  

Count III


42.
In Count III, the Board contended that § 332.321.2(4)(a) through (e), (5), and (13)
 authorized discipline against Frye.  The Board alleged that with regard to the performance of dental services rendered in the school setting, Frye (1) waived co-payments from private insurers and (2) billed for an initial examination when a complete initial examination was not performed in that X-rays were not taken.
Pfitzinger’s Letter


43.
Pfitzinger's letter states that Gateway and the other dental group are not limiting their services to Medicaid children only but “are going after fee for service patients as well.  In addition, they are accepting insurance and waiving deductibles and co-payments.  The enclosed letter was directed to one of the employees of Bridgeport who has a child in the Mehlville school district, not to a Medicaid parent.”
  The attached letter, dated January 21, 2003, is under the letterhead of the Mehlville School District in St. Louis County and is over the signature of the school nurse.  The letter describes the preventive dental services that “Gateway Preventive Dental Group. L.L.C.” will provide at the school.  The letter makes no mention of co-pays.  The third paragraph states:


Gateway is funded by three sources: Medicaid, private insurance, and Missouri Dental Sealant Program funds for those children eligible for the free and reduced lunch program but who are not Medicaid.  Please note that ONLY third parties are billed for these services and NO monies are collected from the school, parent, or child.


44.
Pfitzinger attached a second letter that is written under the letterhead of Gateway and over the signature of Amanda J. Hite, identified as the marketing director and clinical 
coordinator.  The letter is dated July 6, 2001, fourteen months before the effective date of Gateway's contract to provide services in the sealant program.  The opening paragraph of the letter states that the letter is “an introduction to school-based dental health services becoming available in the Columbia area …”   The letter goes on to state that the funding sources are Medicaid, the Missouri Dental Sealant program, and private insurance.  The letter states that “no co-pays, deductibles, or other monies are collected by us.”

Irvin's Investigation Report


45.
Neither the investigation report nor any of the exhibits contains a statement that Frye personally committed the conduct set forth in Count III.
Gateway's Appearance Before the Board 


46.
Frye made no statement either on his own or in response to questioning that related to the conduct alleged in Count III.
Pfitzinger's Appearance Before the Board


47.
During his January 23, 2004, appearance before the Board, Pfitzinger made no mention of anything related to the allegations in Count III.
Pfitzinger's Audit Reports


48.
The audit summary includes under “Additional Observations”:  “Insurance co-pays are waived for private pay.”
  While audit findings for Gateway include issues as to billing for sealant services that might not have been provided, there is no mention of billing for an initial examination when X-rays were not taken.
The Underlying Decision
49.
We held a hearing on the complaint in the underlying case on April 3, 2007.
50.
We issued our decision, including our findings of fact and conclusions of law, in the underlying case on September 13, 2007, finding no cause to discipline Frye. 

Initiation of Proceedings for Attorney Fees and Expenses

51.
On Friday, October 12, 2007, Frye sent by certified mail his amended application.  The amended application arrived at our office on Monday, October 15, 2007.

52. 
On Friday, October 12, 2007, shortly after 5 p.m., we received an electronic facsimile transmission (“fax”) of Frye’s original application for fees and expenses (“faxed application”).

53. 
On Saturday, October 13, 2007, Frye sent by certified mail his second amended application.  The second amended application arrived at our office on Tuesday, October 16, 2007.
Attorney Fees and Expenses


54.
From November 30, 2004, through August 3, 2007, the law firm of Toma Zensen, LLC, represented Frye and Duvall in the underlying case.  Toma Zensen, LLC’s invoices did not allocate attorney fees and expenses between Frye and Duvall.   Frye and Duvall incurred the following attorney fees and expenses at Toma Zensen, LLC:
 
a.
Melissa Zensen provided 42.25 hours at $200 per hour, 301.47 hours of legal services at $175 per hour, 2.2 hours at $145 per hour, 12.5 hours at $120 per hour, and 1.65 hours at $65 per hour.
b.
John Toma provided 24 hours of legal services at $175 per hour.

c.
Toma Zensen, LLC, incurred $4,116.56 in expenses on behalf of Frye and Duvall for delivery charges, service fees, copying costs, deposition transcripts and related expenses, lodging, mileage, car rental, air fare, correspondence, and private investigators.  

55.
From October 11, 2007, through June 11, 2008, Toma Zensen, LLC, represented Frye and Duvall in their respective applications for fees and expenses relating to the underlying case.  Toma Zensen, LLC’s invoices do not allocate attorneys fees and expenses between Frye and Duvall.  Frye and Duvall incurred the following attorney fees and expenses at Toma Zensen, LLC:
a.
Zensen provided 46.65 hours of legal services at $200 per hour and 1.0 hour at $145 per hour.
b.
Toma provided 2.0 hours of legal services at $200 per hour.

c.
Toma Zensen, LLC, incurred $351.65 in expenses on behalf of Frye and Duvall for deliveries, a transcript and exhibits, and on-line research.


56.
Toma Zensen, LLC, provided a total of 433.72 hours of legal services to Frye and Duvall representing them on the complaints and in the proceedings for fees and expenses.  Toma Zensen, LLC, billed 432.07 hours at more than $75 per hour.  At the hourly rate of $75, the value of 432.07 hours is $32,405.25.  Toma Zensen, LLC, billed 1.67 hours at $65 per hour for a total of $108.55.  The total for attorney fees is $32,513.80.

57.
Frye and Duvall incurred a total of $4,468.21 in expenses related to Toma Zensen, LLC’s representation on the complaints and on the applications for fees and expenses.

58.
On August 2, 14, and 17, 2006, Zensen provided 1.2 hours of legal services at $175 per hour, for discussions with Frye and Duvall and Toma, and for research relating to client inquiry concerning the possibility of filing a damage action against Pfitzinger.

59.
Frye and Duvall have their practices in the St. Louis area.  Gateway’s services for the sealant program took place in the same area.
Conclusions of Law


We have jurisdiction to hear Frye’s second amended application.
  
I.  The Timeliness of the Application

The Board stated at the hearing that it wished to renew a previously filed motion to dismiss for untimely filing of the application for fees and expenses.
  However, our file reveals no previously filed motion.  On October 17, 2007, we issued an order granting Frye’s motion to withdraw the original application and the amended application.  That order contained no ruling on the timeliness of the original application and its successors.  On October 19, 2007, we received a letter from the Board's counsel stating that “without waiving any objection to the timeliness of the filing of these documents, I have no objection to the withdrawal of the Application for Fees and Expenses and the Amended Application for Fees and Expenses and would object to this withdrawal being treated as a . . . dismissal without prejudice of the Application for Fees and Expenses and Amended Application for Fees and Expenses.”  

Regardless of whether the Board filed a motion to dismiss before the hearing,  the Board's oral motion at the hearing is sufficient to raise the issue because failure to comply with the statutory time limitations for filing an application for fees and expenses under § 536.087 
results in the lapse of subject matter jurisdiction and the loss of right of appeal.
  The issue of subject matter jurisdiction may be raised at any time.
  

An application for attorney fees shall be filed “within thirty days of a final disposition in an agency proceeding.”
  There is no dispute that we finally disposed of the underlying case on September 13, 2007, when we issued our decision, accompanied by finding of facts and conclusions of law.
  The thirtieth day after September 13, 2007, was Saturday, October 13, 2007.  Section 621.205 applies and provides:

2.  When the last day prescribed for performing any act prescribed by this chapter or chapter 536, RSMo, or the commission, falls on a Saturday, Sunday, or a legal holiday in this state, the performance of such act shall be timely if it is performed on the next succeeding day which is not a Saturday, Sunday, or legal holiday.
The next working day after October 13, 2007, was October 15, 2007.  Because the thirtieth day was a Saturday, Frye had until the following Monday, October 15, 2007, to file his application for fees and expenses.

Frye used fax transmission and certified mail on October 12, 2007, to send his “application for fees and expenses” and his amended application, respectively.    


Section 621.205.1 provides:


For the purpose of determining whether documents are filed within the time allowed by law, documents transmitted to the administrative hearing commission by registered mail or certified mail shall be deemed filed with the administrative hearing commission as of the date shown on the United States post office records of such registration or certification and mailing.  If the document is sent by any method other than registered mail or certified mail, the administrative hearing commission shall deem it 
to be filed on the date the administrative hearing commission receives it.
Accordingly, Frye’s amended application was filed on October 12, 2007, within 30 days of our final decision in the underlying case.    


Section 621.205.3 provides:


The administrative hearing commission may by regulation provide for the filing of documents with the commission by electronic facsimile transmission.
1 CSR 15-3.290(1)(B) provides:


Electronic Facsimile Transmission (Fax).  A document filed by fax is deemed filed at the time the commission receives a fax of the document.  If a document arrives by fax after 5:00 p.m. and before 12:00 midnight or on a Saturday, Sunday or legal holiday, it is filed on the commission's next business day, unless the commission orders otherwise[.]
Frye’s faxed application was received after 5 p.m. on Friday, October 12, 2007.  Accordingly, it is deemed filed on Monday, October 15, 2007, the next business day.  By operation of § 621.205.2, it is timely.

The Board's argument that Frye filed his application untimely does not address 
§ 621.205.2’s provisions.  The only argument that the Board offers as to Frye’s position that his October 13, 2007 certified mailing was timely is that “this rule is contrary to law, void, unconstitutional, an abuse of discretion and arbitrary and capricious.”
  At the hearing, the Board contended that the law on certified mailings was void and unconstitutional.  The Board offers no reasoning or legal authority.  Further, we have no authority to declare statutes unconstitutional.
  

We conclude that the time within which Frye filed for fees and expenses does not deprive us of jurisdiction because his faxed application and his amended application were each filed on or before the final day allowed by law.    
II.  The Merits of the Application

Section 536.087 states:


1.  A party who prevails in an agency proceeding or civil action arising therefrom, brought by or against the state, shall be awarded those reasonable fees and expenses incurred by that party in the civil action or agency proceeding, unless the court or agency finds that the position of the state was substantially justified or that special circumstances make an award unjust.
A.  Agency Proceeding/Contested Case

An agency proceeding is “an adversary proceeding in a contested case pursuant to this chapter in which the state is represented by counsel[.]”
  A “contested case” is “a proceeding before an agency in which legal rights, duties or privileges of specific parties are required by law to be determined after hearing.”
  The relevant inquiry is not whether the agency actually held an “adversary proceeding in a contested case,” but whether a statute, ordinance, or constitutional provision required the agency to do so.
  

The “State” is “the state of Missouri, its officers and its agencies.”
  The Board is a state agency.
  The underlying case was one that the Board brought to establish cause to discipline Frye.  Section 332.321.2 and .3
 and § 621.045
 required that we determine such a case after an 
adversary hearing.  Therefore, the underlying case was a contested case and an agency proceeding.
B.  Prevailing Party

Section 536.085(2) defines a “party” to include:  

(a) An individual whose net worth did not exceed two million dollars at the time the civil action or agency proceeding was initiated; or
(b) Any owner of an unincorporated business or any partnership, corporation, association, unit of local government or organization, the net worth of which did not exceed seven million dollars at the time the civil action or agency proceeding was initiated, and which had not more than five hundred employees at the time the civil action or agency proceeding was initiated[.]   

Frye's individual net worth and his net worth as the owner of Gateway were within the amounts that allow him to be a party.  


Section 536.085(3) defines “prevails” as:

obtains a favorable order, decision, judgment, or dismissal in a civil action or agency proceeding[.] 

As to each count in the underlying case, the Board asked that we “enter an order finding that it has cause to take disciplinary action against Respondent[.]”  We decided in the underlying case that there was no cause to discipline Frye under any of the counts.  Clearly, Frye prevailed.
C.  Substantially Justified
1.  Legal Standard

A prevailing party is entitled to an award of attorney fees and expenses unless we determine that (1) the State’s position was substantially justified or (2) special circumstances make an award unjust.
  

The Board argues no “special circumstances” that would make an award of attorney fees unjust, and we find none.  Therefore, attorney fees and expenses are to be awarded unless the State’s position was substantially justified.  Section 536.087.3 provides in part:  

The fact that the state has lost the agency proceeding or civil action creates no legal presumption that its position was not substantially justified.  Whether or not the position of the state was substantially justified shall be determined on the basis of the record (including the record with respect to the action or failure to act by an agency upon which a civil action is based) which is made in the agency proceeding or civil action for which fees and other expenses are sought, and on the basis of the record of any hearing the court or agency deems appropriate to determine whether an award of reasonable fees and expenses should be made, provided that any such hearing shall be limited to consideration of matters which affected the agency’s decision leading to the position at issue in the fee application.  

The Board must show that it had a reasonable basis in both fact and law for its position, and that this basis was not merely marginally reasonable but clearly reasonable, although not necessarily correct.
  The Board must bear its burden based on the facts previously found in the underlying case and the additional information shown at the attorney fee hearing as to matters that led to its decision to file a complaint against Frye.  We must take into consideration not just the facts as determined in the underlying case, but also how these facts reasonably may have appeared to the Board at the time it filed its complaint against Frye.  

Also relevant is the thoroughness and quality of the Board's investigation.
  “The State has a duty to present a prima facie case explaining the investigative process and defending the reasonableness of the action it took.”
  The Board must “demonstrate a sufficiently thorough and sufficiently objective investigation to ensure confidence that the result of the investigation 
could be viewed as substantially justified.”
  We may find against the Board for its “failure to properly investigate in the manner a reasonable person would have in similar circumstances,” that is, if  “the investigation was not sufficiently thorough and sufficiently objective that it could be said that the discipline was substantially justified by the facts that were known or should have been known at the time the action was taken.”
  More specifically, the Board may fail to show substantial justification if it did not make a thorough review of the documentation upon which it relied, failed to conduct thorough interviews of the witnesses, failed to interview pertinent witnesses, or failed to take into account contrary evidence readily available to it.
  

The Board has the burden of showing good faith:  “The Board's position must be in good faith[.]”
  However, the Court of Appeals has specifically ruled, “We agree with the Eastern District's holding in McMahan that, to the extent Soliday and our other cases suggest that ‘good faith’ is a necessary element of determining substantial justification or that the claimant bears the burden of proof of substantial justification, they should no longer be followed.”
  While we may also consider any evidence that the Board lacked good faith, proof of a lack of good faith is not a mandatory element for recovery of fees.  Frye did not accuse the Board of lacking good faith.

2.  The Board's Argument on Substantial Justification

The Board contends that before it decided to file the underlying complaint, it “had evidence before it . . . that indicated infection control techniques were not being followed by 
Dr. Frye and/or his agents and that Medicaid was being billed for services that were not rendered 
by Dr. Frye and/or his agents.  Exhibits B, C, D, E and F.  A reasonable person would have in good faith believed that Disciplinary Action against Dr. Frye was reasonable in law and fact.”
  

The Board makes no citation to any specific page or statement in the documents comprising the exhibits to support its case.  We have examined the documents and made findings of fact on what appeared to be relevant to the charges brought in the Board's complaint against Frye.  We have also examined and made findings regarding the documents in Respondent's Exhibit G, Irvin’s investigation report and attached exhibits, because the record shows that the Board received these documents before the Board authorized filing the complaint against Frye.

The Board’s complaint charged Frye with personally committing the wrongful conduct alleged.  The Board made no allegation that any of the alleged wrongful conduct was committed by the other owners, employees, or contractors of Gateway, and it failed to set forth any theory under which Frye might be responsible for the conduct of others.    

a.  Count I


Count I contained the allegations that Frye (1) failed to wash his hands, (2) failed to disinfect equipment between patients and (3) failed to wear a mask or protective eye cover.  Bridgeport's audit findings state that “Gateway providers” used the same dappen dish and failed to wash their hands and that “No eye or face mask protection is used for spatter procedures.”  “Provider” is a term meaning the party to the contract under which a dental group provides services under the sealant program.  That is a reference to the dental groups as business entities and is not a reference to any particular dentist.  Further, Pfitzinger spoke in the same broad terms when summarizing the audit findings in his appearance before the Board.  However, the Board made no inquiry about which dentists were meant by the terms “the Gateway providers” or “they” or “no one.”  The Board never authorized their investigator to follow up on the audit 
findings to find out exactly who had done what.  The only specific evidence that the Board had was in Guebert’s report of her on-site visit with Dr. Ofili at the beginning of the audit period.  As Frye's counsel discovered during the deposition of Pfitzinger and as Pfitzinger confirmed at the hearing in the underlying case, Guebert’s was Bridgeport's only on-site visit and was the basis of the audit’s assertions that Gateway's dentists were guilty of unsanitary practices.   


The Board's unquestioning reliance on the audit findings was unreasonable because the audit was not done under the auspices of the Board.  A reasonable person in those circumstances would have investigated the documentation underlying the audit findings to obtain specific facts linking a particular dentist to the unsanitary practices.  It is reasonable to expect that such information would have been available to the Board because the Board had subpoena powers to compel the production of witnesses and evidence.
  Also, Pfitzinger was a willing and cooperative participant in this matter.  Pfitzinger had initiated the contact with the Board about these matters and had given to the Board Guebert’s report, the preliminary audit findings, and the final audit findings with accompanying documentation.  

The Board's failure to thoroughly investigate and to uncover the evidence showing that the audit findings about unsanitary practices were based only on one day’s observation of the practices of Dr. Ofili shows a lack of substantial justification as to the allegations against Frye in Count I.
b.  Count II


Count II contained allegations against Frye for (1) his failure to complete the initial examinations by failing to take X-rays, (2) his failure to take patient histories on the initial examinations or to refer to earlier patient histories, and (3) his failure to check with a responsible adult to learn whether children in need of medication before treatment had in fact been pre-
medicated.  While the Board did not specify what in the record served as its grounds for making these allegations against Frye, we have set forth in the findings of fact what appears in the Board's exhibits to refer to the types of allegations made in Count II.  As with Count I, the references to the wrongdoing failed to identify any wrongdoer within Gateway.  The Board failed to make any investigation to determine whether Frye had personally committed the conduct alleged.  As with Count I, the Board has failed to show substantial justification for the allegations in Count II.

c.  Count III

Count III contained allegations that Frye (1) waived co-payments from private insurers and (2) billed for an initial examination when a complete initial examination was not performed in that X-rays were not taken.  The documentation upon which the Board relied contains no mention of Frye billing for an initial examination when X-rays were not taken.  

As for the issue of waiving co-pays, there is nothing in the documentation before the Board indicating that the reason for waiving co-pays is wrong.  Further, there is little to show that Frye was waiving co-pays.  Pfitzinger’s letter mentions that Gateway was waiving co-pays based on two letters he attached.  One is from a school nurse and contains no mention of co-pays.  The other letter is from the marketing director and clinical coordinator for Gateway, but it is dated fourteen months before Gateway contracted with Bridgeport for the sealant program and addresses a program taking place in “the Columbia area.”  Neither letter supports Pfitzinger’s contention that Gateway was waiving co-pays.  The only other reference to this issue is in the audit summary on the two providers of sealant programs under Bridgeport.  Under “additional observation,” it says “Insurance co-pays are waived for private pay” without identifying the provider at fault and without explaining why such waivers are wrong.

The Board presents no reason why it alleged that Frye was engaging in the conduct alleged in Count III or why such conduct was wrongful.  The Board has failed to show it had substantial justification in fact or law to make those allegations.

3.  Summary

The Board alleged in the underlying case that Frye personally committed the wrongful conduct set forth in its complaint.  The information that the Board had before it authorizing the filing of the complaint against Frye never identified Frye as having committed the misconduct that was set forth in the complaint.  Pfitzinger's letter, Irvin’s investigation report and its attachments, and Bridgeport's audit mention the conduct eventually alleged in the underlying complaint as being committed by someone else, such as Dr. Ofili in Guebert’s report, or by general references such as “they,” “the provider,” or “Gateway.”  A reasonable person would have followed up with a thorough investigation to discover which dentists were engaged in the wrongdoing and whether Gateway's owners were responsible for the conduct of the other dentists.  The Board failed to make such an investigation and failed to provide any explanation for this failure. We find no clearly reasonable basis in fact or law for the allegations in the underlying complaint.  Therefore, the Board has failed to sustain its burden of establishing that its position in the underlying case was substantially justified.  
III. Amount of Attorney Fees 

Section 536.087 provides:

1.  A party who prevails in an agency proceeding . . . brought by or against the state, shall be awarded those reasonable fees and expenses incurred by that party in the . . . agency proceeding, unless the court or agency finds that the position of the state was substantially justified or that special circumstances make an award unjust.
Section 536.085 provides:
(4) "Reasonable fees and expenses" includes … reasonable attorney or agent fees.  The amount of fees awarded as reasonable fees and expenses shall be based upon prevailing market rates for the kind and quality of the services furnished, except that . . . attorney fees shall not be awarded in excess of seventy-five dollars per hour unless the court determines that a special factor, such as the limited availability of qualified attorneys for the proceedings involved, justifies a higher fee[.]

A.  Total Hours for Attorney Fees


As indicated in our findings of fact, Frye's attorneys provided 433.72 hours of legal services in the underlying case and in the instant proceeding.  Those hours did not include 1.2 hours of Zensen’s time, expended on August 2, 14, and 17, 2006, as shown on Respondent's Exhibit A.  The invoice shows, and Frye's counsel agreed at the hearing, that the hours were expended on the client’s request about the possibility of filing a damage action against Pfitzinger for his statements and conduct relating to Gateway.  The Board contends that these hours should not be included in any granting of fees because they involve a cause of action separate from the underlying case.  


Section 536.087.1 provides that a prevailing party shall be awarded fees incurred “in the . . . agency proceeding.”  Pfitzinger was not the Board's employee or contractor.  Frye offers no authority to support a conclusion that attorney fees incurred concerning a possible damage action against such a person represents fees incurred in the “agency proceeding.”  Any damage action would be a civil judicial proceeding separate from the underlying case.  Therefore, we have not included these 1.2 hours in those hours for which we grant fees to Frye.  
B.  Apportioning Attorney Fees Between Frye and Duvall


Both Frye and Duvall filed second amended applications requesting identical amounts for attorney fees and for expenses.  We held a consolidated hearing for both second amended 
applications, at which counsel for Frye and Duvall indicated that Petitioner's Exhibit 4 contained the fees and expenses billing for both Frye and Duvall.
  Counsel has provided nothing at the hearing or by way of proposed findings of fact separating out the hours for each dentist.  At the hearing, counsel contended that there was no way for her to separate what she did for Frye and Duvall since what she would have done for one she would have done for the other.  


The Board filed identical complaints against Frye and Duvall.  The same attorneys in the same law firm, Toma Zensen, LLC, represented Frye and Duvall.  The firm did not bill Frye and Duvall separately.  The Frye and Duvall cases remained separate for decision purposes, but we held a consolidated hearing at which the Board relied on the same evidence against Frye and Duvall.  Given these circumstances and counsel’s contention that she cannot apportion the hours between the two dentists, we will apportion our award of fees and expenses evenly between the two.  
C.  Special Factor for Hourly Rate


 Except for 1.65 hours billed at $65 per hour, all of the hourly rates were over $75 that Toma Zensen, LLC, charged and that are included in the second amended application.  “The party requesting an award of attorney's fees bears the burden of introducing competent and substantial evidence to support the claim that a special factor exists.”
  The hourly rates that Toma Zensen, LLC, charged were primarily $175, going up to $200 during April 2007.  Frye relies upon the Missouri Bar Economic Survey for 2006 to show that these rates “clearly [fall] in the lower end of what is acceptable in St. Louis.”
  

Section 536.085(4) allows no more than $75 per hour for a reasonable fee unless we determine “that a special factor, such as the limited availability of qualified attorneys for the 
proceedings involved, justifies a higher fee[.]”  (Emphasis added.)  Frye interprets this to mean that an applicant need only show that there are a limited number of attorneys who are willing to charge no more than $75 an hour for any private practice work.  However, courts’ interpretations of the provision show otherwise.  


Sections 536.085 and 536.087 are patterned on the Federal Equal Access to Justice Act, 28 U.S.C. § 2412 (1982).  Missouri courts have looked to federal case law as guidance, especially to the United State Supreme Court decision in Pierce v. Underwood.
  In Pierce, the Court held:

[T]he “special factor” formulation suggests Congress thought that $75 an hour was generally quite enough public reimbursement for lawyers’ fees, whatever the local or national market might be.  If that is to be so, the exception for “limited availability of qualified attorneys for the proceedings involved” must refer to attorneys “qualified for the proceedings” in some specialized sense, rather than just in their general legal competence.  We think it refers to attorneys having some distinctive knowledge or specialized skill needful for the litigation in question-as opposed to an extraordinary level of the general lawyer knowledge and ability useful in all litigation.  Examples of the former would be an identifiable practice specialty such as patent law, or knowledge of foreign law or language.  Where such qualifications are necessary and can be obtained only at rates in excess of the $75 cap, reimbursement above that limit is allowed.


Federal courts have developed a three-part test to determine whether a higher rate may be allowed due to the attorney’s “distinctive knowledge or specialized skill”:

The Ninth Circuit has stated that three requirements must be met before higher fees can be awarded on this basis:  “First, the attorney must possess distinctive knowledge and skills developed through a practice specialty.  Secondly, those distinctive skills must be needed in the litigation.  Lastly, those skills must not be available elsewhere at the statutory rate.


Frye has failed to establish that this case required “distinctive knowledge and skills developed through a practice specialty.”  Defending a licensee in a professional licensing proceeding does not require distinctive knowledge or specialized skill.  Unlike patent law, no technical education is necessary to excel in representing a licensee.
  “Mastery of administrative . . . issues, while challenging,”
 is not a special factor.  “The action itself was not so complex that an attorney of ordinary knowledge with a solid work ethic could not have successfully litigated the issues.”


Frye relies upon McMahan v. Missouri Dept. of Social Services, Div. o f Medical Services, 980 S.W.2d 120 (Mo. App., E.D. 1998), in which the circuit court granted attorney fees at the hourly rate of $100 without having made findings of fact and conclusions of law relating to a special factor.  When remanding to the circuit court, the Court of Appeals held:
The statute thus expressly allows fee awards in excess of $75 per hour when the court determines that a “special factor, such as the limited availability of qualified attorneys” justifies a higher fee. The limited availability of qualified attorneys in the area willing to take a case at the $75-per-hour rate has been interpreted to be a “special factor” that can justify an enhancement above $75 per hour.  See Douglas v. Baker, 809 F.Supp. 131, 135 (D.D.C. 1992).

Id. at 127.  However, because the Court of Appeals was remanding the case for findings and conclusions on the issue of whether the applicant had established a special factor, it does not provide authority for Frye's position that the general lack of attorneys to perform any private practice work at $75 per hour is enough to constitute a “special factor.”  In fact, the federal case cited, Douglas v. Baker, relies on the above-quoted holding in Pierce, to decide that an 
attorney’s knowledge of immigration law and the limited availability of such attorneys constituted a special factor.    

In the same vein, the Court of Appeals allowed attorney fees at the hourly rate of $200 per hour when the evidence showed that the Medicaid issue being litigated was so specialized that the guardian of the prevailing party was able to find only one attorney willing and able to handle a case of that nature and that his $200 hourly rate was reasonable based on both the prevailing rates for attorneys and his vast experience in Medicaid law.
  


Frye presented no evidence that professional licensing litigation is such a specialized area as would fit the criteria set forth in § 536.087(4).  We deny Frye's request to allow fees higher than $75 per hour.

Because Frye failed to prove that the underlying case was in a specialized area, we make no findings of fact or conclusions of law on prevailing hourly rates among attorneys in the 
St. Louis area.  Another reason we make no findings is that Frye presented insufficient evidence for us to determine prevailing hourly rates.  Frye submitted the Missouri Bar Economic Survey for 2006, Section III:  Private Practice (“the Survey”).  The Survey analyzes the survey answers of 1,153 respondents who reported that they were in full-time or part-time private practice.  Frye relies on the hourly fee data for the respondents from St. Louis City and St. Louis County.  There were 229 respondents from St. Louis City and 218 from St. Louis County.  

We cannot draw conclusions about the prevailing rates without data showing how many full-time and part-time private practice attorneys there are in St. Louis City and County, what percentage of them were respondents, and whether that percentage supports the conclusions that Frye wants us to accept.  Frye submitted only the data from the Survey without any testimony from an expert in statistics to explain what conclusions the data can scientifically support.  

We grant Frye $16,256.90 for attorney fees, which is fifty percent of the $32,513.80 total to be allocated between Frye and Duvall.
IV.  Reasonable Expenses


Other than contending that the Board had substantial justification for the underlying case, the Board raises no objection to the kind of expenses requested.  The expenses shown on the billing invoices are for delivery charges, service fees, copying costs, deposition-related costs, lodging, mileage, car rental, air fare, correspondence, and private investigators.  However, the only expenses expressly mentioned in § 536.085(4) are those related to the use of experts.  
Nevertheless, the Court of Appeals has ruled that “reasonable fees and expenses” includes more than the kind expressly listed.  In a case in which the applicant asked for “costs” to be included within the definition of “reasonable fees and expenses,” the Court of Appeals held:

The definition of “reasonable fees and expenses” found in § 536.085(4) does not specifically include costs.  However, in defining what constitutes reasonable fees and expenses it does not specifically limit those items to those listed but simply states that the listed items are included.  “Costs” are a much more usually allowed recoupment to the prevailing party in litigation than are the items listed under the statutory definition of “reasonable fees and expenses”.  We do not find it reasonable that the General Assembly would authorize the recoupment of the items listed but not authorize the recoupment of costs or require the state to pay the costs.  We find that costs are included as “reasonable fees and expenses” within the meaning of the statute.


The expenses Frye requests are those normally and reasonably incurred in the litigation of licensing cases before us.  We grant Frye $2,234.11 for expenses, which is fifty percent of the $4,468.21 total to be allocated between Frye and Duvall.  
Summary


Frye is entitled to an award of $16,256.90 for attorney fees and $2,234.11 for expenses.  

SO ORDERED on September 17, 2008.
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DOUGLAS M. OMMEN       
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