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)
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)
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)

DERRICK FRYE, D.D.S.,
)




)
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)

DECISION


The Missouri Dental Board (“the Board”) has no cause to discipline Derrick Frye, D.D.S.
Procedure


The Board filed a complaint.  We consolidated this case with Missouri Dental Board v. Byron V. Duvall, D.D.S., Case No. 04-1460 DB, only for the purpose of presenting evidence.  We heard the cases on April 3, 2007.  Nanci R. Wisdom represented the Board.  Melissa M. Zensen represented Duvall and Frye.  The case became ready for our decision on August 1, 2007, when the Board filed its reply brief. 
Findings of Fact


1.
During all relevant times, Frye held a certificate from the Board certifying that he was duly registered as a dentist and held a license from the Board to practice dentistry.

2.
Frye and dentists Byron V. Duvall and Joseph Erondu were the owners of Gateway Preventative LLC (“Gateway”).  

3.
Bridgeport LLC (“Bridgeport”) is a utilization management company that administers and disburses Medicaid funds to providers of dental services.

4.
On September 2, 2002, Gateway entered into a Dental Provider Service Agreement for School Based Services (“the contract”) with Bridgeport to provide certain dental services in the “sealant program.”  The sealant program was to provide dental services to children in schools in low income areas throughout St. Louis.

5.
Gateway promised to provide “Covered School Based Dental Services,” which the contract defined to include a dental exam, prophylaxis (cleaning) and fluoride, and sealants, as needed.


6.
The contract described payment to be made in terms of American Dental Association’s Codes for Dental Treatment Manual, 2002 (“ADA Codes”).  Section 3.1 of the contract provides the following fee schedule:

Code

Description




Fee
D0120

Limited Oral Examination


$24.00
D1201

Topical application of Fluoride including
$26.00



Prophylaxis

D1351

Sealant





$14.00


7.
ADA Code D0120 defines “periodic oral evaluation” as:

An evaluation performed on a patient of record to determine any changes in the patient's dental and medical health status since a previous comprehensive or periodic evaluation.  This includes periodontal screening and may require interpretation of information acquired through additional diagnostic procedures.  Report additional diagnostic procedures separately.


8.
Dentists who contracted with Gateway provided dental services to the school children pursuant to the contract.    

9.
As it normally did with new providers, Bridgeport audited Gateway’s activities under the contract by visiting the sites where Gateway’s contract dentist, Dr. Ofili, was providing dental services in May 2003 and by reviewing the claims that Gateway submitted for the dental services.  Bridgeport observed Ofili providing dental services.  Bridgeport did not observe Frye providing any services.  Bridgeport completed the audit on December 10, 2003.  

10.
Neither Frye nor anyone related to Gateway waived co-payments for private insurers or billed Medicaid for any X rays taken under the contract.

Conclusions of Law


We have jurisdiction of the complaint.
  The Board has the burden to prove facts for which the law allows discipline.

Counts I and II

The Board’s complaint alleges that Frye provided dental services to patients through programs where dental services were purchased on various school premises in St. Louis.  In Count I, the Board alleges that during the performance of such dental services, Frye repeatedly committed certain sanitary violations that exposed him and his patients to infections that other patients might have had.  The Board alleges that such conduct is cause for discipline under the following provisions of § 332.321.2 as:


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of, or relating to one’s ability to perform, the functions or duties of any profession licensed or regulated by this chapter;
*   *   *


(13) Violation of any professional trust or confidence;
*   *   *

(16) Failure or refusal to properly guard against contagious, infectious or communicable diseases or the spread thereof;

(17) Failing to maintain his or her office or offices, laboratory, equipment and instruments in a safe and sanitary condition[.]


In Count II, the Board alleges that Frye failed to complete the initial examinations by failing to take X rays, failing to take patient histories during the examinations of the students, and failing to check with an adult to learn whether children in need of medication before treatment had in fact been pre-medicated.  The Board contends that such conduct is cause for discipline under § 332.321.2(5) and (13).

The Board presented no evidence that Frye engaged in any of the conduct alleged in Counts I and II.
  The only evidence is Bridgeport’s audit report, which reports only Ofili’s conduct.  Because the Board’s allegations were that Frye had engaged in the offending conduct, we find no cause to discipline Frye on either count.


In its reply brief, the Board attempts to add a new theory to make Frye liable for Ofili’s conduct:

Section 332.071 RSMo defines the practice of dentistry to include all aspects of a dental practice both clinical and managerial in nature.  The dentist who owns a practice is the “captain of the ship” and by statute, specifically Section 332.071, RSMo is given the duty to oversee and be responsible for both business and clinical aspects of the practice.  Derrick Frye, D.D.S. failed to comply with the business aspects of the practice as well as with the oversight aspects and is responsible for the actions of those working for him as presented in the evidence.

We reject this contention.  First, the Board failed to set forth this theory of vicarious liability in its complaint.  The complaint must set forth the course of conduct and the law providing discipline for such conduct.
  The Board must identify exactly in the complaint the statute under which it seeks to establish liability.
  We cannot find discipline for uncharged conduct.
  As Frye’s counsel made clear at the hearing, she was defending against a complaint alleging that Frye himself engaged in the objectionable conduct.

The other thing that I think is really important to point out that I'm addressing these concerns because they were raised in an opening statement about the program in general.  But I want to point out that the Missouri Dental Board has filed a complaint against Dr. Byron Duvall and filed a complaint against Dr. Derrick Frye.  

Those two individuals are being charged, Commissioner, in Count I with various sterilization violations, in Count II not reviewing charts at the school, not asking an adult about the premedication at the school.  So we really have to focus on not 

Gateway as a whole and whether it's liked or disliked or whether there could be changes made but rather has the Board, and I don't believe they will be able to, prove that Dr. Duvall and Dr. Frye have, in fact, committed these violations.
  


In addition, the Board's citation to § 332.071 in its reply brief fails to inform us – and Frye – of what theory of vicarious liability makes Frye responsible for the conduct alleged in Count I.  As § 332.071 existed in 2002-2003, it set forth 14 different models of conduct that the law deemed to be the practice of dentistry.  The Board fails to identify which of the statute’s 14 subdivisions apply.  We will not formulate the Board's argument on its behalf by trying to identify which subdivisions apply.


The Board’s complaint contends that Frye himself engaged in the conduct set forth in Counts I and II.  The Board's evidence fails to establish those contentions.  We find no cause to discipline Frye under § 332.321.2(5), (13), (16), or (17).

Count III

In Count III, the Board alleges that Frye waived co-payments from private insurers and billed for an initial examination when a complete initial examination was not performed in that 
X rays were not taken.  The Board contends that such conduct is cause for discipline under 
§ 332.321.2 as:

(4) Obtaining or attempting to obtain any fee, charge, tuition or other compensation by fraud, deception or misrepresentation; or increasing charges when a patient utilizes a third-party payment program; or for repeated irregularities in billing a third party for services rendered to a patient. For the purposes of this subdivision, irregularities in billing shall include:

(a) Reporting charges for the purpose of obtaining a total payment in excess of that usually received by the dentist for the services rendered;

(b) Reporting incorrect treatment dates for the purpose of obtaining payment;

(c) Reporting charges for services not rendered;

(d) Incorrectly reporting services rendered for the purpose of obtaining payment [that] is greater than that to which the person is entitled;

(e) Abrogating the co-payment or deductible provisions of a third-party payment contract.  Provided, however, that this paragraph shall not prohibit a discount, credit or reduction of charges provided under an agreement between the licensee and an insurance company, health service corporation or health maintenance organization licensed pursuant to the laws of this state; or governmental third-party payment program; or self-insurance program organized, managed or funded by a business entity for its own employees or labor organization for its members;

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of, or relating to one’s ability to perform, the functions or duties of any profession licensed or regulated by this chapter;
*   *   *

(13) Violation of any professional trust or confidence[.]

The Board's proof fails to show that Frye waived co-payments and billed for X rays not taken.  Again, the Board attempts to assert a theory of vicarious liability in its reply brief.  This theory fails not only for the reasons already explained in regard to Counts I and II, but also because there is no proof that anyone related to Gateway committed this conduct.  We find no cause to discipline Frye under § 332.321.2(4)(a) to (e), (5), or (13). 

Summary


We find no cause to discipline Frye because the Board’s evidence fails to show that Frye engaged in any of the conduct alleged in the complaint.  

SO ORDERED on September 13, 2007.



________________________________



JUNE STRIEGEL DOUGHTY   
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