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State of Missouri

DUANE FOX, et al.,
)



)



Petitioners,
)




)


vs.

)

No. 03-1137 EC




)

MISSOURI ETHICS COMMISSION,
)




)



Respondent.
)

DECISION


Duane Fox, Annete Lepique, Richard Holaday, Curtis Massood, Shirley Phenix, John Jones, Louis Neal, Lillie Robinson, and Deborah Thompson (Petitioners) owe the late fees as assessed for their failure to timely file personal financial interest statements with the Missouri Ethics Commission (Ethics Commission).

Procedure


On June 3, 2003, Duane Fox filed complaints for all Petitioners, appealing decisions by the Ethics Commission assessing fees for filing financial interest statements late.  We opened the following cases:

Duane Fox
03-1137 EC

Annette Lepique
03-1138 EC

Richard Holaday
03-1139 EC

Curtis Massood
03-1141 EC

Shirley Phenix
03-1146 EC

John Jones
03-1148 EC

Louis Neal
03-1149 EC

Lillie Robinson
03-1150 EC

Deborah Thompson
03-1151 EC

By order dated July 21, 2003, we ordered the cases consolidated into No. 03-1137 EC.


On October 2, 2003, Ethics filed a motion for summary determination.  Pursuant to 

§ 536.073.3,
 our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if the Ethics Commission establishes facts that (a) Petitioners do not dispute and (b) entitle the Ethics Commission to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


We gave Petitioners until October 27, 2003, to respond to the motion, but they did not.  Therefore, the following facts are undisputed.

Findings of Fact

1. Petitioners serve as board members (Board) of Westport Community Schools, a charter school system.

2. On December 30, 2002, the Ethics Commission sent a letter to Westport Community Schools asking the school to provide the names and addresses of those required to file financial interest statements.

3. On May 7, 2003, Fox, President of the Board, sent a list of those required to file.  On this date Jeani Hancock, Executive Director for the Ethics Commission, sent each Petitioner, by e-mail, a notice informing them that they had failed to timely file the statements.  Hancock mailed, by certified mail, letters and late filing fee statements to Petitioners.

4. Petitioners filed the financial interest statements as follows:

Petitioner

Date Postmarked
Date Received
Duane Fox

May 9, 2003

May 14, 2003

Richard Holaday
May 9, 2003

May 14, 2003

John Jones

May 9, 2003

May 14, 2003

Louis Neal 

May 9, 2003

May 14, 2003

Shirley Phenix

May 9, 2003

May 14, 2003

Lillie Robinson
May 9, 2003

May 14, 2003

Deborah Thompson
May 9, 2003

May 14, 2003

Annette Lepique
May 13, 2003

May 15, 2003

Curtis Massood
May 21, 2003

May 23, 2003

5. The Ethics Commission assessed late fees as follows:

Petitioner

Days Late

Late Fees
Duane Fox

13


$130

Richard Holaday
13


$130

John Jones

13


$130

Louis Neal

13


$130

Shirley Phenix

13


$130

Lillie Robinson
13


$130

Deborah Thompson
13


$130

Annette Lepique
14


$140

Curtis Massood
22


$220

Conclusions of Law 


We have jurisdiction to hear this complaint.  Section 105.963.4.  We must do whatever the law requires the Ethics Commission to do.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  The Ethics Commission has the burden of proof.  Heidebur v. Parker, 505 S.W.2d 440, 444 (Mo. App., St.L.D. 1974).

Filing Requirement Under § 105.483(10)


The Ethics Commission argues that Petitioners were required to file the financial interest statements under § 105.483, which states:

Each of the following persons shall be required to file a financial interest statement:

*   *   *


(10) The members, the chief executive officer and the chief purchasing officer of each board or commission which enters into or approves contracts for the expenditure of state funds[.]

Charter school boards have authority to enter into and approve contracts to expend state funds pursuant to § 160.415.  We agree that the Petitioners were required to file financial interest statements under § 105.483(10).

Filing Requirement Under § 105.483(11)


The Ethics Commission does not allege that Petitioners were required to file financial interest statements under § 105.483(11), but there is some confusion because the suggestion in support of the motion for summary determination refers to an exception to filing that is only applicable to (11).  Section 105.483 requires the following to file a financial interest statement:


(11) Each elected official, candidate for elective office, the chief administrative officer, the chief purchasing officer and the general counsel, if employed full time, of each political subdivision with an annual operating budget in excess of one million dollars, and each official or employee of a political subdivision who is authorized by the governing body of the political subdivision to promulgate rules and regulations with the force of law or to vote on the adoption of rules and regulations with the force of law; unless the political subdivision adopts an ordinance, order or resolution pursuant to subsection 4 of section 105.485[.]
(Emphasis added.)  Section 105.485.4 creates an exception to filing as follows:


4.  Each official, officer or employee or candidate of any political subdivision described in subdivision (11) of section 105.483 shall be required to file a financial interest statement as required by subsection 2 of this section, unless the political subdivision biennially adopts an ordinance, order or resolution at an open meeting by September fifteenth of the preceding year, which establishes and makes public its own method of disclosing potential conflicts of interest and substantial interests and therefore excludes the political subdivision or district and its officers and employees from the requirements of subsection 2 of this section.  A certified copy of the ordinance, 

order or resolution shall be sent to the commission within ten days of its adoption. . . .

(Emphasis added.)


Although the Ethics Commission has not alleged that Westport Community School is a political subdivision, it provides evidence that no ordinance, order or resolution was filed and specifically argues that the exception does not apply for this reason.  In addition, the letter, dated December 30, 2002, that the Ethics Commission sent to Westport Community Schools begins:  “It has been determined that all charter schools in Missouri must comply with the personal financial disclosure law.”
  The second paragraph cites the § 105.483.4 exception as though it could be used by the charter school.


We have found that Petitioners were required to file under § 105.483(10) because the Board enters into or approves contracts for the expenditure of state funds.  Because the Ethics Commission has made no allegation and provided no evidence that we are dealing with a political subdivision as defined in § 105.450(8), we do not find that Petitioners were required to file under § 105.483(11).

Filing Deadline


Section 105.487 sets the filing deadline:

The financial interest statements shall be filed at the following times, but no person is required to file more than one financial interest statement in any calendar year:

*   *   *


(3) Every other person required by sections 105.483 to 105.492 to file a financial interest statement shall file the statement annually not later than the first day of May and the statement shall 

cover the calendar year ending the immediately preceding December thirty-first . . . .


(4) The deadline for filing any statement required by sections 105.483 to 105.492 shall be 5:00 p.m. of the last day designated for filing the statement. . . .  Any statement required within a specified time shall be deemed to be timely filed if it is postmarked not later than midnight of the day previous to the last day designated for filing the statement.

The financial interest statements were due on May 1, 2003.  The Ethics Commission received Petitioners’ financial interest statements as we set forth in Finding 4.  The filings do not fall within the postmark exception in § 105.487(4).  Therefore, the financial interest statements were not timely filed.

Fee Amount


Section 105.963 sets forth the amount of the fee:


3.  The executive director shall assess every person required to file a financial interest statement pursuant to sections 105.483 to 105.492 failing to file such a financial interest statement with the [Ethics] commission a late filing fee of ten dollars for each day after such statement is due to the [Ethics] commission.

(Emphasis added.)  This Commission is not authorized to change the terms of the statute.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  We must uphold the fee assessment when the statutes apply.


We find that Petitioners’ financial interest statements were filed late on the dates set forth in Finding 5.  Petitioners owe the late fees as follows:  Fox - $130; Holaday - $130; Jones - $130; Neal - $130; Phenix - $130; Robinson - $130; Thompson - $130; Lepique - $140; and Massood - $220.

Summary


We grant the motion for summary determination.  Petitioners filed their financial interest statements late and owe the late fees as assessed.


SO ORDERED on November 26, 2003.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.


	�Ex. 1.
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