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DECISION
We deny Melanise Fowler's application for a license as a registered professional nurse (“RN”) by examination because she engaged in conduct as a licensed practical nurse (“LPN”) that served as grounds for discipline pursuant to § 335.066.2(5) and (12).

Procedure

On November 14, 2008, Fowler filed a petition (which we call a “complaint”
) to appeal the State Board of Nursing’s (“the Board”) denial of her application.  On January 6, 2009, we granted the Board leave to file its answer and motion to dismiss out of time.  We denied the Board's motion to dismiss on January 21, 2009.  We held a hearing on February 10, 2009.  Fowler represented herself.  Sharie Hahn represented the Board.  The parties filed written arguments, the last filed on April 6, 2009.
Findings of Fact

1.
  
On April 16, 2007, the Board filed a complaint seeking to discipline Fowler as an LPN (“disciplinary case”).
  Fowler filed an answer.  

2.
Before the hearing, we granted Fowler's motions to present two witnesses by telephone.  On the first day of our hearing, October 16, 2007, Fowler cross-examined the Board's witnesses and presented her two witnesses by telephone.  Fowler also offered six exhibits, which we admitted.  On the second day, November 5, 2007, we allowed Fowler to appear by telephone to testify on her own behalf.  After the hearing, Fowler filed proposed findings of fact and conclusions of law. 
3.
On April 11, 2008, we entered a decision (“disciplinary decision”) stating:

Melanise Fowler is subject to discipline because she failed to take or failed to document her patient’s vital signs on several of her shifts, and because she failed to adequately monitor her patient for signs and symptoms of distress when she knew that he could not communicate.  She is also subject to discipline for incorrect documentation in the patient’s chart.[
]
4.  
We found the following facts:
1. Fowler is licensed by the Board as a licensed practical nurse.  Her nursing license was current and active at all relevant times.
2. Fowler was employed as a charge nurse at Northgate Park Nursing Home (“Northgate” or “the facility”), located at 250 New Florissant Road South, Florissant, Missouri.  Northgate is a 158-bed skilled nursing facility.
3. While employed at Northgate, Fowler was responsible for the care of the patient population and the staff doing the care.  Among other things, Fowler was responsible for notifying physicians of issues, contacting families, ensuring that patients 
received appropriate nursing care, administering oxygen if a patient needed it, suctioning a patient when needed, and monitoring for signs of respiratory distress.
4. Licensed practical nurses may administer oxygen in emergency situations without physician orders.  Licensed practical nurses may suction a patient and monitor a patient for signs and symptoms of respiratory distress without a physician’s order.
5. In December 2005 and continuing to January 2006, Fowler was under a duty to follow Northgate’s policies and procedures requiring the administration of oxygen to residents in an emergency.
6. In December 2005 and January 2006, Fowler was under a duty to follow Northgate’s policies and procedures requiring that a resident be suctioned to remove secretions from the pharynx and to maintain a patent airway when a resident is unable to clear his or her airway with coughing or expectorating.
7. Residents of skilled nursing facilities are dependent on others for their care and supervision and require 24-hour accommodation, board, personal care, and nursing care services.
8. Residents of skilled nursing facilities need the protective oversight of the facility’s staff.  Anything impacting the patient’s care should be documented. 
Patient Joseph Brenner
9. On September 12, 2005, Joseph Brenner, a 44-year-old male, fell and sustained a closed head injury.  After his fall, Brenner could not stand on his own, could not talk, required a feeding tube for nourishment, and needed assistance with all aspects of daily living.
10. Brenner was hospitalized until his admission to Northgate on December 28, 2005.  Because he was showing few signs of recovery, he was to be placed in a nursing home for 30 days and then reevaluated to determine whether he should return to the hospital for rehabilitation therapy.

11. Upon his admission to Northgate, Brenner’s wife, Carol, completed a document titled “Code Level Status.”  She determined that Brenner was a full code, in that all of the following interventions should be initiated by the facility’s staff to save his life if needed:
· administer chest compressions

· insert an artificial airway

· administer resuscitative drugs

· defibrillate of cardiovert

· provide respiratory assistance

· initiate resuscitative IVs

12. Northgate staff assured Carol Brenner that the facility could provide everything that Brenner needed.
Documentation
13. Brenner’s baseline vitals were documented on December 28, 2005.  His temperature was 97.8 degrees, heart rate was 70, respiratory rate was 18, and blood pressure was 110/80.  

14. Fowler worked at Northgate as the charge nurse on the 3:00 p.m. to 11:00 p.m. shift (“the evening shift”) on December 28 and 31, 2005, and January 1, 4, and 6, 2006.  She and her staff were responsible for Brenner on those dates.

15. Brenner should have had his vital signs documented every shift.  There should also have been documentation each shift about his feeding tube, whether he was tolerating his feedings, the site around his feeding tube and healing trach wound, and his breathing.

16. A nurse should not “pre-document” anything.
17. Northgate used a chronological documentation system.  Brenner’s documentation is chronological by date from the first day he was at the facility on December 28, 2005, until his death on January 6, 2006.
18. The nursing documentation evidenced a gradual decline in the care that Brenner was receiving at Northgate.  Vital signs became less and less frequently documented.
19. Brenner’s vital signs were either not taken or not documented on the evening shifts between January 1 and 6, 2006.
January 6, 2006
20. On January 6, 2006, at 4:15 a.m., nursing notes documented Brenner’s temperature as 96.7 degrees.  Slightly labored respirations were noted, and an antibiotic for upper respiratory distress was administered.
21. On January 6, 2006, on the evening shift, Fowler was the charge nurse and Brenner’s primary care nurse.  Fowler arrived late for her shift, at approximately 4:00.  [Times noted are p.m.]  Andrew Welch, the day shift nurse, did not report anything unusual about Brenner.
22. At approximately 4:30, Donna Loesch, who was caring for Brenner’s two roommates, went into Brenner’s room.  Brenner was not in respiratory distress at that time.
23. At approximately 4:30, Fowler gave Brenner his tube feeding, and at 5:00, Fowler administered a breathing treatment to Brenner.  Fowler went to the dining room until she was called back to the patient area.
24. At approximately 6:30, Fowler noticed that Brenner was breathing heavily.  Fowler put him back on the breathing treatment.  At the same time, Fowler was dealing with a woman who had slumped in her chair and another patient on a tube feeding who was aspirating.
25. At approximately 6:30, Fowler told Alisha Turner, Brenner’s aide, to get his vital signs.  Fowler documented that Brenner had a body temperature of 102.7 degrees, a heart rate of 86, a respiratory rate of 56, blood pressure of  154/74 and an oxygen saturation of 71%.
26. Fowler incorrectly documented the time of these events in Brenner’s chart as follows:
4:40 p.m.  Res noted to have labored breathing 56.  [Oxygen] sat rate 71%.  Skin hot to touch.  Clammy . . . . Call placed Dr. Knapp exchange to notify of res condition.  Dr. returned call.  N/O to send to DePaul ER for eval Due to labored breathing.  [Oxygen] placed on Res.  
5 p.m.  TX given per order.  Placed call to 911 emergency.  Florissant Fire and rescue arrived.  X 2 paramedics for transport to ER (DePaul).  Notified RP wife Carol Brenner of res cond. and Dr. order to send to ER.

27. Oxygen saturation shows the percentage of oxygen in the blood.  The normal oxygen saturation in a healthy person at rest is in the 96 to 100 percent range.  An oxygen saturation of 88% requires supplemental oxygen.
28. Between 6:30 and 7:00, Fowler notified the physician of Brenner’s change in condition, and the physician ordered transport to the nearest emergency room.  Fowler told Turner to watch Brenner.
29. Between 6:30 and 7:00, Fowler telephoned Carol Brenner and told her that they were sending Brenner to the hospital because his breathing was unusual.  Fowler told Carol Brenner that there was nothing to be alarmed about and assured her that they would call 911 if necessary.
30. Fowler called Gateway Ambulance Service because they were already at the facility.  They could not take Brenner because they had another patient.
31. At 6:56, Fowler called 911.
32. Equipment needed to administer oxygen was not readily available.  Fowler sent Loesch to go to the north hall to get a key to the storage room and then to the storage room to get tubing.  Loesch was unsure of the time because she was not wearing a watch.  At the same time Fowler ran to get the oxygen concentrator.

33. Fowler was attaching the tubing to administer the oxygen when the ambulance arrived.  Brenner was on oxygen for about two minutes when the paramedics got to his room.

34. Fowler did not suction secretions from Brenner’s trachea to assist his labored breathing, nor did Fowler instruct staff to suction the resident. 
35. On January 6, 2006, at 6:57:22, the Florissant Valley Fire Protection District received an emergency response request for transport from the facility for Brenner due to respiratory distress.
36. Paramedics Scott Clark and Keith Nemnich responded to the call.  Clark has over 13 years’ experience as a paramedic, and Nemnich has almost 20 years’ experience.
37. Clark and Nemnich were dispatched to the facility at 6:58:42 and arrived at 7:04:30.
38. Upon arrival, Clark and Nemnich could hear Brenner’s breathing before they got in the room.  Brenner’s audible respiratory sounds meant that there was fluid in his airway.  Clark and Nemnich did not observe any oxygen on Brenner, nor had Brenner been suctioned for an hour to two hours.  There was an older model suction unit on the far side of the bed, but it did not appear to be in use.
39. Brenner had slid down in his bed and was basically lying flat.  He was not in an upright position as he should have been in his condition.  Neither Clark nor Nemnich noticed staff in Brenner’s room when they arrived.
40. The paramedics observed Brenner to be in the final stages of respiratory distress.  He was pale and cyanotic due to a lack of oxygen.  Brenner had blue lips and blue fingers. 
41. Brenner had copious amounts of green, yellow, and brown sputum dried around his mouth, down his chin and in his beard.  Nemnich noticed approximately 10cc of secretions coming from Brenner’s mouth.  Some of the secretions had dried.  Brenner’s secretions were so thick that he was not getting much oxygen.

42. As they were leaving Northgate, someone told Nemnich that Brenner’s condition had been ongoing for two hours.
43. In the ambulance, Clark and Nemnich measured Brenner’s oxygen saturation rate at 88% while administering 100% oxygen through a high flow oxygen mask.  Brenner’s oxygen saturation rate had been much lower before he was given the oxygen.
44. Because of the severity of his condition, the paramedics decided to take Brenner to Christian Northwest Hospital because it was the closest facility, only a few miles away.
45. The paramedics measured Brenner’s heart rate at 46.  At this point, Brenner’s heart rate was continuously decreasing, and his heart was not compensating for the lack of oxygen.
46. On January 6, 2006, Brenner arrived at the emergency room at 7:18 in cardiopulmonary arrest.  Despite resuscitation efforts by hospital staff, Brenner died. 
47. After transferring Brenner’s care to hospital personnel, Nemnich notified the Department of Health and Senior Services hotline about Brenner’s condition and the “non-care” given to Brenner at the facility.
48. Brenner and his family relied on Fowler’s skills and training as a nurse to protect his health and safety and provide appropriate nursing and medical care.[
]
5.
We concluded that there was cause to discipline Fowler pursuant to § 335.066.2(5):


Fowler is subject to discipline for gross negligence.  Fowler admits to inaccurate nursing documentation in that she charted the wrong times in her nursing notes.  Her admission to the poor charting is her defense against the more serious charges made by the Board.  We do not find the one instance of charting error to constitute incompetence.  Fowler is subject to discipline under § 335.066.2(5) for gross negligence for her documentation errors. 
*   *   *


Fowler is subject to discipline under § 335.066.2(5) for incompetence and gross negligence for failing to take or failing to document vital signs and failing to monitor her patient.[
]
6.
We concluded that there was cause to discipline pursuant to § 335.066.2(12):

Brenner relied on Fowler’s special knowledge and skills as a nurse to properly assess his condition by taking and documenting his vital signs, by accurately charting very important information about his condition, and by providing close oversight.  She failed to do this.  Fowler is subject to discipline under § 335.066.2(12).[
]
7.
Fowler received our decision, findings of fact, and conclusions of law on April 14, 2008.

8.
On September 11, 2008, the Board held a hearing to decide what measure of discipline to administer based on our disciplinary decision.  Fowler was not present, but submitted a written statement, which the Board considered.
9.
On September 12, 2008, the Board received Fowler's application.

10.
On September 17, 2008, the Board revoked Fowler's LPN license.

11.
On September 19, 2008, Fowler received the Board's decision.

12.
On October 19, 2008, Fowler graduated from Sanford-Brown College with an associate of applied science degree from the nursing program.  Fowler had begun her course work on October 15, 2007, at which time Sanford-Brown College transferred 47 hours of her course work from the licensed practical nurse degree program, which she had completed on December 18, 1998.  
13.
In her LPN program, Fowler had learned that when faced with a patient in the condition that Joseph Brenner was in, the nurse must first clear the patient's airway so he or she can breathe.  The course work for her associate of applied science degree did not change that principle but “reinforced” it.
14.
On November 7, 2008, the Board denied Fowler's application. 
Conclusions of Law


We have jurisdiction to hear Fowler’s complaint.
  Fowler has the burden to show that she is entitled to take the examination.
  Section 335.066.1 provides:

The board may refuse to issue . . . any . . . license required pursuant to chapter 335 for one or any combination of causes stated in subsection 2 of this section[.]
“May” means an option, not a mandate.
  The appeal vests in this Commission the same degree of discretion as the Board, and we need not exercise it in the same way.
  Therefore, we simply decide the application anew.
  

The Board's answer to Fowler's complaint provides notice of the grounds for denial of the application.
  The Board contends that we should deny Fowler's application because her conduct 
when caring for patient Joseph Brenner falls within the causes set forth at § 335.066.2(5) and (12):
(5) Incompetency . . . gross negligence . . . in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
*   *   *

(12) Violation of any professional trust or confidence[.]


To carry her burden of showing that she is entitled to have her application granted, Fowler presented evidence to “rectify any and all errors” in the disciplinary case.  The Board, however, claimed that our decision in the disciplinary case, which Fowler never appealed, collaterally estops Fowler from re-litigating the issues that we decided.  Collateral estoppel “precludes relitigation of an issue previously decided and incorporated into an earlier judgment.”
  A final decision in a contested case before an administrative tribunal that has not been appealed may be used for collateral estoppel if it meets four criteria.
  
For an issue in the present action to be precluded by the doctrine of collateral estoppel: (1) it must be identical to an issue decided in a prior adjudication; (2) the prior adjudication must have resulted in a judgment on the merits; (3) the party against whom the doctrine is being asserted must have been a party or was in privity with a party to the prior adjudication; and, (4) the party against whom the doctrine is asserted must have had a full and fair opportunity to litigate the issue in the prior adjudication.[
]
Our disciplinary decision meets the first three tests.  First, the Board’s answer has expressly relied upon all of the issues resolved in the disciplinary case.  

Second, “A ‘judgment on the merits is one rendered after argument and investigation and when it is determined which party is in the right, as distinguished from a judgment rendered 
upon some preliminary or technical point, or by default, and without trial.’”
  The issue in the disciplinary case was whether Fowler's conduct was cause for discipline under § 335.066.2(5) and (12).  We held a hearing, received evidence, and decided that Fowler's conduct was for discipline under those provisions.  Therefore, we decided the disciplinary case on the merits.  

Third, Fowler was a party to the disciplinary case.  The fourth factor may not apply in our case because our Supreme Court has held:

The fourth factor . . . is subject to some misunderstanding. The “full and fair opportunity to litigate the issue in the first suit” is not a second layer of privity analysis under which only those in privity who had actual notice and an opportunity to intervene may be bound by a prior adjudication. Rather, it is a shorthand description of the analysis required to determine if non-mutual collateral estoppel should be applied. The principle of non-mutual collateral estoppel, as adopted in Missouri, permits use of a prior judgment to preclude relitigation of an issue even though the party asserting collateral estoppel was not a party to the prior case.[
]

The Board's use of the disciplinary decision for collateral estoppel is not “non-mutual” because the Board was a party in the disciplinary case.  Nevertheless, the Supreme Court also held:  “The doctrine of collateral estoppel will not be applied where to do so would be inequitable. . . .  Each case must be analyzed on its own facts.” 
  Therefore, we will apply the following factors that courts have set out to determine the fairness of applying collateral estoppel:  
(1) did the person against whom estoppel is asserted have a strong incentive to litigate the first action; (2) does the second forum afford the party against whom estoppel is asserted procedural opportunities not available in the first action; (3) is the prior judgment, upon which estoppel is based, inconsistent with one or more prior judgments; and (4) was the forum in the first action 
substantially inconvenient to the party against whom estoppel is asserted.[
]


First, Fowler had a strong incentive to litigate the disciplinary case because her LPN license was at stake.  Second, Fowler had available to her in the disciplinary case the same procedural rights provided in Chapters 536 and 621, RSMo, and in our regulations as are available to her in the instant case.  Third, we know of no administrative decisions or court judgments that conflict with our disciplinary decision.  

Fourth, the forum in the disciplinary case was not substantially inconvenient to Fowler, as evidenced by her level of participation.  Fowler filed an answer to the Board's complaint.  Allowing testimony by telephone is an indication of the convenience of the forum.  Fowler successfully sought our leave to allow her two witnesses to testify by telephone and offered her own testimony by telephone on the second day of the hearing.  Fowler was present in person on the first day of our hearing, cross-examined the Board's witnesses, and elicited testimony from her two witnesses by telephone.  Fowler also offered six exhibits, which we admitted.  After the hearing, Fowler filed proposed findings of fact and conclusions of law.  

We conclude that the disciplinary decision prevents Fowler from litigating against any of the factual or legal issues that we decided on the merits.

The next issue is whether the conduct that we found authorized discipline can serve as grounds for denial of her application to take the RN licensure examination.  Section 335.066.1 provides:  “The board may refuse to issue . . . any . . . license required pursuant to chapter 335 for one or any combination of causes stated in subsection 2 of this section[.]”  This provision does not limit a prior finding that there is cause to discipline a person having one type of license 
issued pursuant to Chapter 335 from being used to a deny an application for a different license required by the same chapter.  

More to the point, though, the conduct that served as grounds for discipline in the disciplinary case was the same as conduct that is included within the functions or duties of an RN.  

An RN is a person who engages in the practice of professional nursing.
  Section 335.016(15) provides:
“Professional nursing”, the performance for compensation of any act which requires substantial specialized education, judgment and skill based on knowledge and application of principles derived from the biological, physical, social and nursing sciences, including, but not limited to:
*   *   *

(b) Assessment, nursing diagnosis, nursing care, and counsel of persons who are ill, injured or experiencing alterations in normal health processes;
(c) The administration of medications and treatments as prescribed by a person licensed by a state regulatory board to prescribe medications and treatments;
(d) The coordination and assistance in the delivery of a plan of health care with all members of a health team[.]

The LPN performs most of the same functions, but under the supervision of an RN or other medical professional.  Section 335.016(14) provides:
“Practical nursing”, the performance for compensation of selected acts for the promotion of health and in the care of persons who are ill, injured, or experiencing alterations in normal health processes.  Such performance requires substantial specialized skill, judgment and knowledge.  All such nursing care shall be given under the direction of a person licensed by a state regulatory board to prescribe medications and treatments or under the direction of a registered professional nurse.  For the purposes of this chapter, the 
term “direction” shall mean guidance or supervision provided by a person licensed by a state regulatory board to prescribe medications and treatments or a registered professional nurse, including, but not limited to, oral, written, or otherwise communicated orders or directives for patient care.  When practical nursing care is delivered pursuant to the direction of a person licensed by a state regulatory board to prescribe medications and treatments or under the direction of a registered professional nurse, such care may be delivered by a licensed practical nurse without direct physical oversight[.]


Fowler's conduct that we found to be cause for discipline was recent and showed an unacceptable attitude toward the needs of her patients, a lack of basic nursing skills, and a lack of willingness to use them.  Her conduct was so serious that the Board revoked her LPN license.  If Fowler is not fit to practice a form of nursing that requires supervision by an RN, she is not fit to practice the higher level of nursing.  


Fowler asserts that she has become better trained and educated by completing a course designed to enable her to take the examination for an RN.  We reject that assertion.  As her testimony on cross-examination in the instant case showed, she had learned how to treat patient Joseph Brenner’s breathing problem in the course work that led to her LPN license.  Fowler was unable to explain how the additional courses she has taken since then did anything but “reinforce” what she had learned before.  Fowler has failed to prove that the completion of course work for her associate of applied science degree should change the negative assessment of her nursing skills compelled by the conduct that served as grounds for discipline. 

We deny Fowler's application because she engaged in conduct as an LPN that was grounds for discipline under § 335.066.2(5) and (12). 
Summary

Our decision in Fowler's disciplinary case prevents her from re-litigating the factual and legal issues on which we found that there was cause for discipline under § 355.066.2(5) and (12).  
The conduct that served as grounds for discipline shows an unacceptable attitude toward the needs of her patients, a lack of basic nursing skills, and a lack of willingness to use them.  Fowler has failed to prove that anything has occurred since that conduct that would merit granting her application.

SO ORDERED on June 4, 20009.


________________________________



NIMROD T. CHAPEL, JR. 


Commissioner
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