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DECISION


Melanise Fowler is subject to discipline because she failed to take or failed to document her patient’s vital signs on several of her shifts, and because she failed to adequately monitor her patient for signs and symptoms of distress when she knew that he could not communicate.  She is also subject to discipline for incorrect documentation in the patient’s chart.
Procedure


On April 16, 2007, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Fowler.  On October 16, 2007, we held a hearing on the complaint.  Loretta L. Schouten represented the Board.  Fowler represented herself.  On November 5, 2007, we held the remainder of the hearing with Fowler participating by telephone. The matter became ready for our decision on February 26, 2008, the date the last brief was due.

Findings of Fact

1. Fowler is licensed by the Board as a licensed practical nurse.  Her nursing license was current and active at all relevant times.
2. Fowler was employed as a charge nurse at Northgate Park Nursing Home (“Northgate” or “the facility”), located at 250 New Florissant Road South, Florissant, Missouri.  Northgate is a 158-bed skilled nursing facility.
3. While employed at Northgate, Fowler was responsible for the care of the patient population and the staff doing the care.  Among other things, Fowler was responsible for notifying physicians of issues, contacting families, ensuring that patients received appropriate nursing care, administering oxygen if a patient needed it, suctioning a patient when needed, and monitoring for signs of respiratory distress.
4. Licensed practical nurses may administer oxygen in emergency situations without physician orders.  Licensed practical nurses may suction a patient and monitor a patient for signs and symptoms of respiratory distress without a physician’s order.
5. In December 2005 and continuing to January 2006, Fowler was under a duty to follow Northgate’s policies and procedures requiring the administration of oxygen to residents in an emergency.
6. In December 2005 and January 2006, Fowler was under a duty to follow Northgate’s policies and procedures requiring that a resident be suctioned to remove secretions from the pharynx and to maintain a patent airway when a resident is unable to clear his or her airway with coughing or expectorating.
7. Residents of skilled nursing facilities are dependent on others for their care and supervision and require 24-hour accommodation, board, personal care, and nursing care services.
8. Residents of skilled nursing facilities need the protective oversight of the facility’s staff.  Anything impacting the patient’s care should be documented. 
Patient Joseph Brenner

9. On September 12, 2005, Joseph Brenner, a 44-year-old male, fell and sustained a closed head injury.  After his fall, Brenner could not stand on his own, could not talk, required a feeding tube for nourishment, and needed assistance with all aspects of daily living.
10. Brenner was hospitalized until his admission to Northgate on December 28, 2005.  Because he was showing few signs of recovery, he was to be placed in a nursing home for 30 days and then reevaluated to determine whether he should return to the hospital for rehabilitation therapy.
11. Upon his admission to Northgate, Brenner’s wife, Carol, completed a document titled “Code Level Status.”  She determined that Brenner was a full code, in that all of the following interventions should be initiated by the facility’s staff to save his life if needed:
· administer chest compressions
· insert an artificial airway
· administer resuscitative drugs
· defibrillate of cardiovert
· provide respiratory assistance
· initiate resuscitative IVs[
]
12. Northgate staff assured Carol Brenner that the facility could provide everything that Brenner needed.
Documentation
13. Brenner’s baseline vitals were documented on December 28, 2005.  His temperature was 97.8 degrees, heart rate was 70, respiratory rate was 18, and blood pressure was 110/80.  
14. Fowler worked at Northgate as the charge nurse on the 3:00 p.m. to 11:00 p.m. shift (“the evening shift”) on December 28 and 31, 2005, and January 1, 4, and 6, 2006.  She and her staff were responsible for Brenner on those dates.
15. Brenner should have had his vital signs documented every shift.  There should also have been documentation each shift about his feeding tube, whether he was tolerating his feedings, the site around his feeding tube and healing trach wound, and his breathing.
16. A nurse should not “pre-document” anything.

17. Northgate used a chronological documentation system.  Brenner’s documentation is chronological by date from the first day he was at the facility on December 28, 2005, until his death on January 6, 2006.
18. The nursing documentation evidenced a gradual decline in the care that Brenner was receiving at Northgate.  Vital signs became less and less frequently documented.
19. Brenner’s vital signs were either not taken or not documented on the evening shifts between January 1 and 6, 2006.
January 6, 2006
20. On January 6, 2006, at 4:15 a.m., nursing notes documented Brenner’s temperature as 96.7 degrees.  Slightly labored respirations were noted, and an antibiotic for upper respiratory distress was administered.
21. On January 6, 2006, on the evening shift, Fowler was the charge nurse and Brenner’s primary care nurse.  Fowler arrived late for her shift, at approximately 4:00.
  Andrew Welch, the day shift nurse, did not report anything unusual about Brenner.
22. At approximately 4:30, Donna Loesch, who was caring for Brenner’s two roommates, went into Brenner’s room.  Brenner was not in respiratory distress at that time.
23. At approximately 4:30, Fowler gave Brenner his tube feeding, and at 5:00, Fowler administered a breathing treatment to Brenner.  Fowler went to the dining room until she was called back to the patient area.
24. At approximately 6:30, Fowler noticed that Brenner was breathing heavily.  Fowler put him back on the breathing treatment.  At the same time, Fowler was dealing with a woman who had slumped in her chair and another patient on a tube feeding who was aspirating.
25. At approximately 6:30, Fowler told Alisha Turner, Brenner’s aide, to get his vital signs.  Fowler documented that Brenner had a body temperature of 102.7 degrees, a heart rate of 86, a respiratory rate of 56, blood pressure of  154/74 and an oxygen saturation of 71%.
26. Fowler incorrectly documented the time of these events in Brenner’s chart as follows:
4:40 p.m.  Res noted to have labored breathing 56.  [Oxygen] sat rate 71%.  Skin hot to touch.  Clammy . . . . Call placed Dr. Knapp exchange to notify of res condition.  Dr. returned call.  N/O to send to DePaul ER for eval Due to labored breathing.  [Oxygen] placed on Res.

5 p.m.  TX given per order.  Placed call to 911 emergency.  Florissant Fire and rescue arrived.  X 2 paramedics for transport to ER (DePaul).  Notified RP wife Carol Brenner of res cond. and Dr. order to send to ER.[
]

27. Oxygen saturation shows the percentage of oxygen in the blood.  The normal oxygen saturation in a healthy person at rest is in the 96 to 100 percent range.  An oxygen saturation of 88% requires supplemental oxygen.
28. Between 6:30 and 7:00, Fowler notified the physician of Brenner’s change in condition, and the physician ordered transport to the nearest emergency room.  Fowler told Turner to watch Brenner.
29. Between 6:30 and 7:00, Fowler telephoned Carol Brenner and told her that they were sending Brenner to the hospital because his breathing was unusual.  Fowler told Carol Brenner that there was nothing to be alarmed about and assured her that they would call 911 if necessary.
30. Fowler called Gateway Ambulance Service because they were already at the facility.  They could not take Brenner because they had another patient.
31. At 6:56, Fowler called 911.
32. Equipment needed to administer oxygen was not readily available.  Fowler sent Loesch to go to the north hall to get a key to the storage room and then to the storage room to get tubing.  Loesch was unsure of the time because she was not wearing a watch.  At the same time Fowler ran to get the oxygen concentrator.
33. Fowler was attaching the tubing to administer the oxygen when the ambulance arrived.  Brenner was on oxygen for about two minutes when the paramedics got to his room.
34. Fowler did not suction secretions from Brenner’s trachea to assist his labored breathing, nor did Fowler instruct staff to suction the resident. 
35. On January 6, 2006, at 6:57:22, the Florissant Valley Fire Protection District received an emergency response request for transport from the facility for Brenner due to respiratory distress.
36. Paramedics Scott Clark and Keith Nemnich responded to the call.  Clark has over 13 years’ experience as a paramedic, and Nemnich has almost 20 years’ experience.
37. Clark and Nemnich were dispatched to the facility at 6:58:42 and arrived at 7:04:30.
38. Upon arrival, Clark and Nemnich could hear Brenner’s breathing before they got in the room.  Brenner’s audible respiratory sounds meant that there was fluid in his airway.  Clark and Nemnich did not observe any oxygen on Brenner, nor had Brenner been suctioned for an hour to two hours.  There was an older model suction unit on the far side of the bed, but it did not appear to be in use.
39. Brenner had slid down in his bed and was basically lying flat.  He was not in an upright position as he should have been in his condition.  Neither Clark nor Nemnich noticed staff in Brenner’s room when they arrived.
40. The paramedics observed Brenner to be in the final stages of respiratory distress.  He was pale and cyanotic due to a lack of oxygen.  Brenner had blue lips and blue fingers. 
41. Brenner had copious amounts of green, yellow, and brown sputum dried around his mouth, down his chin and in his beard.  Nemnich noticed approximately 10cc of secretions coming from Brenner’s mouth.
  Some of the secretions had dried.  Brenner’s secretions were so thick that he was not getting much oxygen.
42. As they were leaving Northgate, someone told Nemnich that Brenner’s condition had been ongoing for two hours.
43. In the ambulance, Clark and Nemnich measured Brenner’s oxygen saturation rate at 88% while administering 100% oxygen through a high flow oxygen mask.
  Brenner’s oxygen saturation rate had been much lower before he was given the oxygen.
44. Because of the severity of his condition, the paramedics decided to take Brenner to Christian Northwest Hospital because it was the closest facility, only a few miles away.
45. The paramedics measured Brenner’s heart rate at 46.  At this point, Brenner’s heart rate was continuously decreasing, and his heart was not compensating for the lack of oxygen.
46. On January 6, 2006, Brenner arrived at the emergency room at 7:18 in cardiopulmonary arrest.  Despite resuscitation efforts by hospital staff, Brenner died. 
47. After transferring Brenner’s care to hospital personnel, Nemnich notified the Department of Health and Senior Services hotline about Brenner’s condition and the “non-care” given to Brenner at the facility.
48. Brenner and his family relied on Fowler’s skills and training as a nurse to protect his health and safety and provide appropriate nursing and medical care.
Conclusions of Law 


We have jurisdiction to hear this case.
  The Board has the burden of proving that Fowler has committed an act for which the law allows discipline.
  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.


The Board argues that there is cause to discipline Fowler’s nursing license under 
§ 335.066.2(5) and (12):

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *
(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
*   *   *
(12) Violation of any professional trust or confidence[.]
I.  Subdivision (5)


When referring to an occupation, incompetence relates to the failure to use “the actual ability of a person to perform in that occupation.”
  It also refers to a general lack of, or a lack of disposition to use, a professional ability.
  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
 

Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.

A.  When Fowler Learned of Brenner’s Condition


The Board argues that the facts are as Fowler charted – that she noticed Brenner’s condition at 4:40, and that she was aware of his vital signs, called the doctor and received 
transport orders at 5:00.  The timing of the events on Fowler’s shift is difficult to determine.  The Board’s evidence consists of the nursing notes and the testimony of the paramedics.  Their testimony is compelling.  Nemnich testified about Brenner’s condition:

We got there, Scott and I visualized Mr. Brenner laying in the bed, copious amount of sputum green yellow brown on his beard.  We heard him from outside the room.  It’s rhonchis[
] and rales[
] since we’ve been doing this both, I’ve been doing it nineteen years.  It’s the sound of a kid bubbling a soda.  That’s the sound of rales is the kid bubbling his soda.  Just think about that doing constantly both inhaling and exhaling.  So he’s trying to breathe through bubbles down to his lungs.

*   *   *

He was in very severe respiratory distress at that moment, very severe.  End stages I will not say yes or no until I finish my vital signs and stuff, but at that point, yes, in my nineteen years he was close to end stages.[
]
Clark described Brenner’s condition as “[a]lmost like if you heard somebody drowning.”


Both paramedics were clear in their testimony that Brenner had copious amounts of secretions coming from his mouth and that they believed that he had not been suctioned for over an hour to two hours.  Nemnich testified that Brenner had been in respiratory distress for some time.   He testified:  “In my twenty plus years, I’ve never seen a patient in that condition in my life . . . .  I saw no purpose whatsoever in that man having those secretions the way he was in his bed, the non suction.”
  The paramedics felt very strongly about Brenner’s lack of care at Northgate and called the hotline within an hour of transferring him to the hospital.  The Board 
argues that this testimony supports its argument that Brenner was in respiratory distress as early as 4:40, as charted.

There was also uncertainty in the paramedics’ testimony because their focus was on Brenner, not what was going on around him.  They stated that they did not remember or did not see whether there was oxygen on Brenner or whether there was a staff person in his room.  Clark admitted that there could have been a staff person in the room.  He stated, “I personally don’t remember that.”
  Nemnich testified that he did not remember getting a report in Brenner’s room.  He admitted that he “might have been listening and hearing [a report], but I don’t remember it.”
  Their evidence about Brenner’s condition when they arrived was credible, but they used his condition at that point to speculate about when his respiratory problem began.  They could give opinions, but this was countered by direct testimony from Fowler and her nurse’s aide, Loesch.

As reflected in our findings of fact, we believe Fowler’s testimony that she mistakenly charted times as being earlier than when the actions at issue took place.  While neither Fowler nor Loesch can set the times with any certainty, both witnesses place the events with Brenner later than the times charted.  Loesch testified that she was in Brenner’s room at about 4:30, around the time of the first nursing note, and noticed nothing unusual about his breathing.  Fowler testified that she did not learn of Brenner’s condition until late into or after the dinner hour.  The testimony of both witnesses concerning the race to get equipment to administer oxygen is more consistent with a discovery at 6:30 than at 4:40.  The telephone calls to Carol Brenner between 6:30 and 7:00, and finally to 911 at 6:57, are also consistent with this.

Fowler testified:

So I mean, I don’t know.  I did know that in this testimony in my charting I do admit to you, Commissioner, that my times were grossly, grossly mistaken.  I had arrived late that day and I was just thrown off time the whole evening.  As far as taking care of Mr. Brenner and doing what I could do for him because as nursing home nurses we are very limited in the equipment that we have on hand.[
]
Fowler also testified about her actions when the paramedics arrived that contrast with their testimony.  She testified that she was in the room and had just put the oxygen on Brenner when the paramedics arrived.  She testified that she moved the oxygen concentrator against a cabinet and pulled a tube feeding pump out of the way so that the paramedics could get into the small room.  Fowler testified that she gave the older paramedic an oral report in Brenner’s room and mistakenly told him that the respiratory problem had started at 4:40 or 5:00.  She stated that the paramedic was very upset at the idea that a patient had been in that condition for a period of time, and was “gruff” with her when she tried to explain that she had been in error.
  While we acknowledge Fowler’s potential bias, her testimony was specific and credible, and we believe her.  

We find that Fowler did not discover Brenner’s serious condition until approximately 6:30 p.m., not at 4:40 as she charted.  We determine whether there is cause for discipline based on this determination of fact.
B.  Documentation

The Board argues that Fowler falsely documented calling for emergency transport at 5:00 when she did not call for an ambulance until 6:56, almost two hours after receiving the physician’s order.  Because we believe that her charting errors were mistakes and not intentional, 
Fowler is not subject to discipline under § 335.066.2(5) for fraud, misconduct, misrepresentation or dishonesty.


Fowler is subject to discipline for gross negligence.  Fowler admits to inaccurate nursing documentation in that she charted the wrong times in her nursing notes.  Her admission to the poor charting is her defense against the more serious charges made by the Board.  We do not find the one instance of charting error to constitute incompetence.  Fowler is subject to discipline under § 335.066.2(5) for gross negligence for her documentation errors.
C.  Failure to Take Vital Signs/Monitor and Care for Patient


Fowler failed to take or failed to document Brenner’s vital signs on several of her shifts.   She failed to adequately monitor Brenner for signs and symptoms of distress when she knew that he could not communicate.  Taking Fowler’s testimony as true, on January 6, 2008, she had no information about her patient’s condition from 5:00 when she gave a breathing treatment until 6:30 when she was informed that Brenner’s condition had deteriorated.  No one testified about Brenner’s condition during this period.

Fowler testified that she gave oxygen to Brenner and explained why she did not suction him:
I’m not saying that Northgate Park did not have a suction machine.  They do have suction machines.  It’s just that -- but there was no immediate equipment that I could grab.  You understand what I’m saying?  It wasn’t immediate where I can just run and quickly get it.  That was another thing that I would have had to run to the storage room and get.  That would have taken more time.

In my nursing reasoning, it was faster for me to get 911 there with their suction machine than for me to run back all over the building trying to find a suction machine to suction him with.  But Alisha Turner was with him the whole time that I was running and making my call so Mr. Brenner wasn’t left alone, he had somebody there with him.

Neither was his breathing left unaddressed because I had him on the updraft machine until I could get the oxygen to him.  Once his condition worsened, he was never left alone.  I can testify truthfully to that.  He was never ever neglected.[
]
While we find that Fowler did not adequately monitor her patient, we accept her testimony and do not find cause for discipline for failing to provide care by providing oxygen to or suctioning Brenner.  As she noted in her testimony above, she made a decision to call for help rather than get the suction equipment from another location.  Accepting that the events with Brenner occurred as Fowler testified rather than as she charted, it happened very quickly.

Fowler is subject to discipline under § 335.066.2(5) for incompetence and gross negligence for failing to take or failing to document vital signs and failing to monitor her patient.
II.  Subdivision (12)


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  Brenner relied on Fowler’s special knowledge and skills as a nurse to properly assess his condition by taking and documenting his vital signs, by accurately charting very important information about his condition, and by providing close oversight.  She failed to do this.  Fowler is subject to discipline under § 335.066.2(12).
Summary


There is cause to discipline Fowler under § 335.066.2(5) and (12).

SO ORDERED on April 11, 2008.


________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

�A “full code” means that that “everything possible” should be done for the patient.  Tr. at 140.


� Tr. at 150.


�Times noted during Fowler’s shift are p.m.


�Jt. Ex 1, tab 1, at 8.


�10 cc is equivalent to ¾ of a 12-once can of soda.  Tr. at 81.


�This mask covers the face and has a bag that gives the most oxygen possible to the patient.  Tr. at 58.


�Section 621.045, RSMo Supp. 2007.  Statutory references, unless otherwise noted, are to RSMo 2000.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  


�Section 1.020(8).


�Johnson v. Missouri Bd. of Nursing Adm’rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004); Forbes v. Missouri Real Estate Comm’n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  


�Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  


�Duncan, 744 S.W.2d at 533.


�State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  


�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 359 (11th ed. 2004).  


�Id. at 794.


�“An added sound with a musical pitch occurring during inspiration or expiration . . . and caused by air passing through bronchi that are narrowed by inflammation, spasm of smooth muscle, or presence of mucus in the lumen[.]”  PDR MEDICAL DICTIONARY 1546 (1st ed. 1995).


�“Ambiguous term for an added sound heard on auscultation of breath sounds[.]”  Id. at 1488. 


�Tr. at 78-79.


�Tr. at 52.


�Tr. at 89.


�Tr. at 68.


�Tr. at 99.


�Tr. at 205.


�Tr. at 207.


�Tr. at 205-06.


�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  


�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).
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