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DIRECTOR OF DEPARTMENT OF
)

PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 07-1912 PO



)

MARCUS B. FOUNTAIN,
)




)



Respondent.
)

DECISION


Marcus B. Fountain is subject to discipline because he committed an act involving moral turpitude while on active duty as a police officer.
Procedure


On November 26, 2007, the Director of the Department of Public Safety (“the Director”) filed a complaint seeking to discipline Fountain.  After several attempts at service, Fountain was served with a copy of the complaint and our notice of complaint/notice of hearing.
  We held a hearing on the complaint on September 14, 2011.  Assistant Attorneys General Daniel K. Jacob and Michael R. Cherba represented the Director.  Jerryl T. Christmas represented Fountain.  The matter became ready for our decision on April 16, 2012, the date Fountain filed a supplemental response concerning cell phone records.

Findings of Fact

1. Fountain is licensed as a peace officer by the Department of Public Safety.  This license was active at all relevant times.
2. On January 6, 2006, Fountain worked as a police officer for the St. Louis Metropolitan Police Department.

3. On January 6, 2006, at 11:45 p.m. (23:45), Kenyatta Moore made a 911 call.  Within approximately five to ten minutes, Fountain and his partner, Ronald Turner, responded to the call at 4707 Genevieve, St. Louis, Missouri, Moore’s home.  The officers were in uniform and on duty.
4. Moore had called 911 to have her cousin, Oleatha,
 removed from her home because the cousin was intoxicated and throwing things.  By the time the officers arrived, Moore had stabbed her cousin’s arm with a knife.  The wound was not serious, and there was very little blood.  The officers were not aware of Oleatha’s injury.
5. Moore and Fountain did not know each other before this incident.
6. The officers handcuffed Oleatha and took her outside.  Fountain returned to the house to get more information from Moore.  
7. Fountain then had sexual intercourse with Moore with her consent.  Fountain returned to the patrol car.  Turner did not notice any scratches or bruising or signs of a struggle on Fountain.  Fountain’s clothing was not disheveled, and he exhibited no unusual behavior.

8. Fountain was only in the house with Moore for approximately five minutes, and the visit to the house lasted approximately 15 minutes.
9. Moore made calls on her cell phone at 23:57, 23:59, and 0:16.
10. After Oleatha was booked and processed, Fountain returned to his patrol car and called Moore on the telephone.  Moore mentioned that she needed money, and Fountain told her that he did not pay for sex.
11. On January 7, 2006, at approximately 2:39 a.m., Moore’s friend called 911 again and different police officers arrived.  Moore was taken to the hospital.
12. Fountain was contacted by the Police Department’s Internal Affairs Division (“IA”).  He told IA that he had not had sexual intercourse with Moore at any time.  When Fountain was interviewed by an FBI agent, he said that he had engaged in consensual sexual intercourse with Moore that night when he and his partner answered the 911 call.

13. No criminal prosecution resulted from this incident.
Conclusions of Law 


We have jurisdiction to hear the complaint.
  The Director has the burden of proving that Fountain has committed an act for which the law allows discipline.
  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.
  Our Findings of Fact reflect our determination of the witnesses’ credibility.
I. Objections Taken with Case


The Director objected to Fountain’s request that Moore read portions of the 911 report into the record based on lack of foundation.  Fountain argued that he was impeaching Moore’s testimony that there was no male in the house when the 911 call was placed.  We agree with the 
Director that Fountain did not establish a foundation to admit the record, and we sustain the Director’s objection.

The Director objected to Turner’s testimony as to what Fountain said to him about the call Fountain made to Moore in the patrol car.  The Director argues that this is hearsay and is not an admission against interest.  We sustain the Director’s objection.
  

II. Cause for Discipline


The Director argues there is cause for discipline under § 590.080:
1. The director shall have cause to discipline any peace officer licensee who:
***
(2) Has committed any criminal offense, whether or not a criminal charge has been filed; and

(3) Has committed any act while on active duty or under color of law that involves moral turpitude or a reckless

disregard for the safety of the public or any person[.]
A. Criminal Offense


The Director argues that Fountain committed the following crimes:  Section 566.030, defining forcible rape and attempted forcible rape, states:

A person commits the crime of forcible rape if such person has sexual intercourse with another person by the use of forcible compulsion. Forcible compulsion includes the use of a substance administered without a victim’s knowledge or consent which renders the victim physically or mentally impaired so as to be incapable of making an informed consent to sexual intercourse.
Section 566.040.1,
 defining sexual assault, states:

A person commits the crime of sexual assault if he has sexual intercourse with another person knowing that he does so without that person’s consent.
Section 566.090.1, defining sexual misconduct in the first degree, states:

A person commits the crime of sexual misconduct in the first degree if such person purposely subjects another person to sexual contact without that person’s consent.

All of these crimes involve the element of lack of consent.  Moore testified that she did not give consent, and Fountain testified that she did.  Moore’s testimony was filled with assertions and allegations that simply do not make sense.  According to her story, Moore’s son walked into the room while she was being raped, and she told him to go back to his room.  Moore did not scream or call for help at any time during the alleged assault despite the open front door, another police officer and her cousin outside, and her son in the next (and for a few moments, the same) room.  Despite her attempted justification that she did not believe it would help, this is one more factor weighing against her testimony.


Moore testified she told Fountain to stop five or six times and physically tried to make him stop by scratching at his hands.  Fountain’s partner noticed no scratch marks or other indications of a struggle when Fountain returned to the police car after the supposed rape.  In her deposition testimony, Moore admitted that she was “discombobulated” and “high a little bit”
 that night because she was taking the prescription medications Zanax, Lithium, Seroquel, Percocet, and Paxil.


As noted above, we determine the credibility of the witnesses, and we find that Moore was not a credible witness.  Fountain is not the model of a credible witness either.  He told IA that he had not had sexual intercourse with Moore at any time.  When Fountain was interviewed by an FBI agent, he said that he had engaged in consensual sexual intercourse with Moore that night when he and his partner answered the 911 call.  The story he told at the hearing – of having 
consensual sexual intercourse with Moore earlier in the day, before he went on duty – conveniently negates both causes of discipline.  We believe the second story Fountain told – that the sexual intercourse was consensual, but occurred when he answered the 911 call while on duty.  The FBI agent testified:
Q: And at this time, the other officer and the person arrested were in the patrol car on the street.

A: Correct.

Q: Did Fountain mention anything on whether he was asked to go back inside the house?

A: He told me he went inside the house on his own volition.  It was his decision to go in, and that when he went in, that was the second time he was in the house.

Q: Second time ever being in the house.

A: Correct.

Q: Did Mr. Fountain tell you he had sexual intercourse with Ms. Moore?

A: He admitted to me he did have sex with her.

Q: And tell me what he told you about the sexual intercourse.

A: He said that Ms. Moore was being flirtatious, was walking around the house.  He said that she had complimented him on his physique, and that she indicated she wanted to have sex with him, and that she grabbed a bottle of lotion from the bedroom, and that she was scantily clad, and that he ultimately had sex with her.[
]

The timing of the encounter, while relevant to our discussion below, is not important to our determination of whether Fountain committed a criminal offense.  Upon our finding that the sexual intercourse between Fountain and Moore was consensual, we find that Fountain did not 
commit any of the criminal offenses alleged by the Board.  There is no cause for discipline under § 590.080.1(2).
B. Active Duty or Color of Law


Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]

We have found that Fountain had consensual sex with Moore.  Under normal circumstances, between two adults, this would not involve moral turpitude.  But this conduct occurred while Fountain was on active duty as a police officer – moreover, while on a 911 call to Moore’s home to assist her in his capacity as a police officer.  Fountain committed an act involving moral turpitude while on active duty.  There is cause for discipline under § 590.080.1(3).
Summary


There is cause to discipline Fountain under § 590.080.1(3).

SO ORDERED on January 30, 2013.


________________________________



NIMROD T. CHAPEL, JR.


Commissioner

� The certified mail receipt does not show the date of delivery, but it was filed with us on October 25, 2010.


� Moore failed to provide a surname for her cousin.


� Section 621.045.  Statutory references, unless otherwise noted, are to the 2012 Supp. to the Revised Statutes of Missouri.


� Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


� Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  


� Id.


� We also note that Turner’s testimony merely supports Fountain’s testimony about the phone call, and we believe Fountain without this support.


� RSMo 2000.


� Respondent’s ex. 3 at 51.


� Respondent’s ex. 3 at 50.


� Tr. at 82.


� In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  
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