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DECISION 


Michele Foshee is entitled to an award of $10,779.61 in fees and expenses incurred in State Bd. of Nursing v. Foshee, No. 05-0297 BN (Mo. Admin. Hearing Comm’n July 12, 2006) (“the underlying case”), the appeal of that case, and this action for attorney fees and expenses.  
Procedure


Foshee filed her application for attorney fees and expenses on August 11, 2006.  This Commission convened a hearing on August 3, 2007.  Chellie A. Butel, with Sandberg, Phoenix & Von Gontard, P.C., represented Foshee.  Assistant Attorney General William E. Roberts represented the State Board of Nursing (“the Board”).  The Board filed the last written argument on November 28, 2007.  

Findings of Fact

Findings of Fact from the Underlying Case

We incorporate the following findings of fact from the underlying case.  

1. On July 3, 2002, Foshee was on duty in the ER at Mineral Area Regional Medical Center (“Mineral Area”).  The ER treats patients ranging in age from newborns to geriatric.  

2. On July 3, 2002, K.S. brought her three-month-old daughter J.S. to the ER at Mineral Area with complaints of cough, runny nose, fever, vomiting, and diarrhea.
  J.S. had been in SSM Cardinal Glennon Children’s Hospital (“Cardinal Glennon”) a week earlier for dehydration.  J.S. had a history of gastroesophageal reflux disease (“GERD”) and was on an apnea monitor.  J.S. had projectile vomiting while in triage at Mineral Area.  The nurse caring for J.S. asked Foshee to assist in starting an IV on J.S.  Foshee noticed that J.S. was lethargic, listless, and pale, and smelled of vomit.  The IV was initiated with one stick, and Foshee left the room.  J.S. was treated for a diagnosis of dehydration, gastroenteritis, and viral pneumonia, and was discharged on July 4, 2002, at 6:25 p.m.  During her stay, J.S. had oxygen saturation levels ranging from 82% to 99%.  An oxygen saturation level of 82% indicates an oxygen problem, which could be caused not only by a respiratory problem, but by a cardiac condition.  A low oxygen saturation level can be related to apnea.    

3. On July 5, 2002, at 2:30 a.m., K.S. again brought J.S. to the ER at Mineral Area with complaints of vomiting and diarrhea.  A friend, Brittney Duvall, accompanied them to the hospital.  K.S. was 20 years old, and Duvall was 17 years old.  Foshee did not see them when they came in.  Charles Klingensmith triaged J.S.  Klingensmith informed Foshee that he had triaged a baby.  Foshee understood Klingensmith to say that the baby had an allergic reaction.  After a patient is triaged, the patient is registered at admissions, and then the admissions clerk lets the nurse know that the patient is ready.  Foshee did not see Klingensmith bring J.S. back.  Foshee was with her patient down the hall.  Klingensmith, not Foshee, was the nurse caring for J.S.  When Klingensmith was getting IV materials ready to take into the room where J.S. was, 
Foshee told Klingensmith that she was available if he needed assistance.  Klingensmith replied that he would need help, and Foshee followed him into the room to assist him.  

4. Placing an IV in an infant is very difficult due to the size of their vessels and the catheter size.  Placing an IV in a dehydrated child is very difficult because they don’t have as much fluid in the veins.  Placing an IV in a dehydrated infant usually requires one person to secure the infant and another person to stick the IV.  Nurses sometimes “mummy” the child by wrapping it tightly in a blanket and leaving the extremity out, but sometimes they still need another person to hold the extremity.  In the alternative, nurses may use a “papoose board” with straps that secure the child.  No papoose board was available at Mineral Area.   

5. K.S. and Duvall were in the room with J.S. when Foshee went in.  Duvall requested that the nurses not place an IV in the infant’s head, if at all possible.  Duvall and K.S. left the room. 

6. Foshee recognized J.S. from the previous ER visit on July 3.  Foshee observed that J.S. was smiling and cooing, and that her color was pink.  Foshee noticed that this was drastically different from J.S.’s appearance on July 3.  Foshee did not know that J.S. was there with symptoms of vomiting and diarrhea, but because she was merely assisting with the IV stick and was not the nurse assigned to care for J.S., there was no need for her to know that information.  Foshee did not see the records from the July 3 ER visit or the July 5 ER visit.  

7. Klingensmith and Foshee observed that both of J.S.’s arms and hands had been stuck previously, leaving the feet as the only place to stick.  Foshee put one arm over the top of J.S.’s arms and with her other hand held the leg that was to be stuck.  Klingensmith stuck the foot, but the “fluids blew the vein.”
  

8. J.S. had a pacifier that was brought in with her.  It was a standard pacifier of the type that hospitals give to newborn infants.  J.S. had been sucking on the pacifier, but it kept falling out.  J.S. was thrashing and kicking.  Foshee picked up the pacifier and put it back in J.S.’s mouth. 

9. Klingensmith prepped the other foot for the IV.  Klingensmith was ready to stick, but the pacifier fell out again.  Foshee picked it up and put it back in J.S.’s mouth.  

10. Klingensmith had Transpore tape, a stretchy white tape that hospitals use to secure IVs.  The tape was 1 inch wide.  Klingensmith had the tape ready to stick the IV.  

11. Foshee held J.S. so that Klingensmith could make the second attempt to stick.  Klingensmith was ready to do the stick, and put some tape loosely over the pacifier in J.S.’s mouth from one cheek to the other so the pacifier would not fall out.  Foshee was holding J.S. to facilitate the IV stick and did not know that Klingensmith was going to put the tape over the pacifier.  Klingensmith and Foshee were both attempting to calm the infant.  Foshee had never taped a pacifier on anyone, nor had she ever seen this done before.  

12. J.S. was calm at that point, was not crying, had a pink color, was able to breathe, and was able to move her mouth around the pacifier.  J.S.’s airway was not obstructed.    

13. A nurse should always document if a patient has abnormal skin coloration.  Mineral Area’s records show no documentation that J.S.’s skin color was dusky on July 3, 4, or 5.  

14.  Duvall opened the door, observed J.S. with the tape across her mouth, closed the door without saying anything, and told K.S. that tape was across J.S.’s mouth.  

15. Klingensmith did the stick, which was unsuccessful.  J.S. cried audibly when he did the stick.  Klingensmith removed the needle.  The tape had been over the pacifier for approximately 20 to 60 seconds.  Foshee held pressure with one hand and pulled the tape off  
J.S.’s mouth with the other hand.  The pacifier came out with the tape.  J.S. had a light red mark on her cheek from the tape.

16. K.S. went into the room looking angry.  She grabbed J.S. and asked if she needed to take the IV pole with her.  Foshee replied that they couldn’t get it started, and K.S. walked out.  Foshee went back to take care of her patient in the other room.

17. K.S. went back to the ER and asked what Foshee’s name was, and Foshee told her.  K.S. went to the admissions desk and asked the clerk to call security and the police.  

18. A hospital security guard went to the ER and asked what was going on.  He took a statement from Foshee.  The nursing supervisor was also there.  The Farmington police went to the hospital and took written statements from the parties involved in the incident.  

19. Officer Samuel Weekley of the Farmington Police Department wrote an offense/incident report
 on K.S.’s complaint of assault, stating in part:  

Both Foshee and Klingensmith indicated that the child’s breathing was never in duress.  I did observe a light red coloration mark on [J.S.’s] left cheek that was about one half inch in width and was about halfway up the cheek bone which [K.S.] said was from the tape.  I did not observe any other marks or injurys [sic] at that time.  

Lt. J. Lee Boyd attached a note to the report stating, “Frankly, I don’t see any probable cause here.”  The report includes the following written statements:   

Foshee:  

Infant had no airway impairment, tape was only in place for one minute, infants [sic] color remained pink entire time.

Klingensmith:  

the tape had been placed there loosely without any impairment to the childs [sic] breathing solely for the purpose of comforting the child and was in place for about a minute during which the child was in no distress.  

Duvall:  

walked in the room and seen [sic] tape over the baby . . . mouth and nose holding in the binki and went and told the mother [K.S.]

K.S.:  

I, [K.S.] was told by my friend Brittney Duvall that while my child [J.S.] which was born 3-26-02 . . . had her mouth taped with a bikki in it while the nurses Michele Forshee [sic] & David K was doing a IV [sic].  A they [sic] told the 2 ladys [sic] in Admissions what . . . Brittney told me one lady walked back when I [K.S.] open [sic] the door my baby [J.S.] had tape holding bikki in place across her face and [J.S.] was blue.  I yelled and the doc came running the nurses had already pulled tape off.  David apolized [sic] in front on [sic] me [K.S.], Brittney, the lady Admission [sic], the doc, my mother Belinda Miller and security guard . . . then I once again question [sic] David in front of police office [sic] and his comet [sic] was It was only on each side of mouth.  My baby [J.S.] has marks where tape was showed [sic] to security guard Admissions & police officer . . . My baby [J.S.] has been . . . in and out of the hospital with breathing problems.  JMH and Cardnil Glennen [sic] both has [sic] records.


20.
Mineral Area’s nursing notes for the episode, written by Klingensmith, state:
 

While attempting to start an IV, . . . an unsuccessful attempt the mother came into the room & picked up the baby & left the ER.  Moments later the mother returned to ER & related that she was upset because a pacifier was taped in place to pts mouth.  I explained to the mother that the pacifier was taped in place as a temporary measure because baby was calmer [with] pacifier in but it kept falling out.  The baby was having [no] difficulty breathing @ the time the pacifier was in place less than 1 minute.  The mother requested baby to be transferred to JMH.  


21.
As K.S. requested, Mineral Area arranged for J.S. to be transferred to Jefferson Memorial Hospital (“JMH”).  The St. Francois County Ambulance District personnel who transported J.S. noted that the patient’s vital signs were within normal limits and that the infant appeared to be in no distress.  


22.
Upon arrival at JMH, J.S. was cyanotic (blue in color due to lack of oxygen).  


23.
Foshee left her shift at 6:00 a.m. on July 5, 2002.  That afternoon, Foshee received a call from Mineral Area’s director of nursing stating that she was suspended pending further investigation of the incident.  On July 10, 2002, Foshee met with the director of nursing and the nurse manager and was told that she was terminated.  Mineral Area denied her request to resign instead of being fired.  


24.
Patient safety is always of greater importance to nurses than patient comfort.  


25.
There is no standard practice in the nursing profession for use of a pacifier.  


26.
Nursing students are not taught to hold a pacifier in place with IV tape on an infant.  


27.
Nurses are taught that keeping airways clear is of primary importance.  


28.
Infants are obligate nasal breathers; i.e., they naturally breathe through their nose unless the nose is obstructed.  Therefore, an obstruction of their mouth does not block their airway unless their nose is also obstructed.  


29.
An infant’s crying does not always create mucus that obstructs the nasal passages.  


30.
If an infant vomits and is unable to expel the vomitus through the mouth, the infant may aspirate the vomitus into the lung in the time that it takes to draw one breath.  Aspiration may cause airway obstruction or serious pneumonias.    


31.
Nurses are taught to roll a patient to the side if the patient starts vomiting, regardless of whether the patient has anything in his/her mouth.  If the patient has anything in his/her mouth, such as a bite block, and begins to vomit, the nurse should roll the patient to the side and remove the object.   


32.
Placement of an IV in an infant usually requires one person to hold the infant and another person to stick.  On some occasions more help may be needed, or on some occasions one nurse may not have any help and may have to use a papoose board to secure the child.  


33.
The standard of care does not require an ER nurse to know the patient’s history if she is merely holding a child for an IV stick that has been ordered and is not the nurse actually caring for the child.  The nurse performing the IV stick would usually know the basic history of why the patient is in the ER at that time.  


34.
If a nurse sees another nurse doing something that is not within the standard of care, she has a duty to at least say something, but cannot control what the other nurse does.   

The Board’s Investigation

35.
Mineral Area fired Foshee and Klingensmith because J.S.’s grandmother insisted that the nurses involved in the incident be fired.  Jane Mitchell, Assistant Administrator-Nursing Service at Mineral Area, reported the termination to the Board because the hospital is required to do so.  Her letter to the Board, dated July 10, 2002, states:  
Michele Foshee, RN, license number 120683, SS# [XXX-XX-XXXX] and Charles Klingensmith, RN, license number 137474, SS# [XXX-XX-XXXX] were terminated on this date due to an incident on July 5, 2002 in the Emergency Department.  On that date, Charles Klingensmith taped a pacifier to a 9-week-old infant’s mouth; Michele Foshee was a party to the incident. 
Per regulations, I am reporting this termination to you.  If you need further information, please do not hesitate to call me.[
]

36.
The Board’s investigator, Robert M. Ehrhard, was assigned to investigate the incident.  His Report of Investigation states
: 

INTERVIEW WITH JANE MITCHELL, RN, MSN, ASSISTANT ADMINISTRATOR OF NURSING SERVICE: 
On 9/9/02, I interviewed Ms. Jane Mitchell, RN, MSN, Assistant Administrator of Nursing Service, regarding this investigation.  Ms. Mitchell advised that the infant was brought to the Emergency Department due to vomiting and nausea.  Due to the baby crying, 
Mr. Klingensmith taped the pacifier to the infant’s mouth while MS. FOSHEE held the baby down. 
Mr. Klingensmith self reported the incident and both he and MS. FOSHEE admitted to the incident, stating that they had no intent to harm the infant, and were attempting of [sic] start an IV, thinking this would help calm the infant.  The infant suffered no ill effects.  

The parents are aware of the incident.  

INTERVIEW WITH CHARLES KLINGENSMITH, RN:
On 9/9/02, I contacted Mr. Charles Klingensmith, RN, regarding this investigation.  Mr. Klingensmith advised that the infant was brought to the Emergency Department with nausea (he doesn’t recall any vomiting) and crying.  As he attempted several times to administer an IV, the infant, who was crying and thrashing about, made it difficult, if not impossible.  However, it seemed that while the infant had its pacifier in its mouth, the infant was calm.  When the pacifier came out, the infant began to cry and thrash about again.  
Mr. Klingensmith felt that if he secured the pacifier, he would able [sic] to administer the IV.  Therefore, he loosely secured the pacifier with tape, as MS. FOSHEE held the infant.  
Thereafter, he was successful in administering the IV.  Neither Mr. Klingensmith nor MS. FOSHEE made any attempt to conceal their actions and reported the incident to their supervisor.  There were no ill effects to the infant.  

INTERVIEW WITH MICHELE FOSHEE, RN:

On 5/10/02, I contacted MS. MICHELE FOSHEE, RN, regarding this investigation.  MS. FOSHEE advised that the infant was crying and thrashing about when brought to the Emergency Department.  The only thing which appeared to calm the infant was its pacifier, which continually fell from its mouth.  Mr. Klingensmith then loosely taped the pacifier to the infant’s mouth so that an IV could be administered.  MS. FOSHEE said she, in turn, held the infant during this process.  The IV was successfully administered.  

There was no harm done to the infant, nor did she or Mr. Klingensmith attempt to conceal their actions, as this was reported to their supervisor.  All was done with the ultimate care of the infant in mind.

SUMMARY:

MS. MICHELE FOSHEE, RN, is alleged to have held an infant while Mr. Charles Klingensmith, RN, taped a pacifier to the infant’s mouth.  

MS. FOSHEE advised that the infant came into the emergency Department and was crying and thrashing about.  The pacifier seemed to calm the infant, but kept coming out of its mouth.  In order to administer an IV, Mr. Klingensmith loosely taped the pacifier to the infant’s mouth, while MS. FOSHEE held the infant.  The infant suffered no ill effects and the IV was successfully administered. 

MS. FOSHEE and Mr. Klingensmith did not attempt to conceal their actions, but reported them to their supervisor.  

Charles Klingensmith corroborated MS. FOSHEE’S statement regarding the incident.  

Procedural History of the Underlying Case and 

Application for Attorney Fees and Expenses

37.
The Board filed the complaint in the underlying case against Foshee and Klingensmith.  In its complaint, the Board stated its factual allegations as to the incident in three paragraphs:  


6.  On or about July 5, 2002, a nine-week infant presented in the emergency department with chief complaints of vomiting and nausea. 

7.  In order to place an intravenous line (I.V.) in the infant, Klingensmith obstructed the infant’s airway by taping a pacifier in the infants [sic] mouth so the pacifier would not come out during the I.V. procedure. 

8.  Foshee assisted in the procedure, by holding the infant down while Klingensmith taped the pacifier into the infant’s mouth.  Foshee failed to intervene when Klingensmith taped the pacifier in the infant’s mouth.  


38.
The Board’s complaint in the underlying case asserted that Foshee and Klingensmith’s licenses were subject to discipline under § 335.066.2(5) and (12), and quoted these paragraphs of the statute.  These paragraphs provide cause to discipline for:  


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096; 
*   *   *


(12) Violation of any professional trust or confidence[.]

The Board made no allegations as to how the alleged facts constituted cause for discipline under those provisions.  


39.
The Board dismissed the case as to Klingensmith on August 30, 2005, because the Board reached a settlement with Klingensmith.  On September 1, 2005, we issued an order acknowledging the dismissal of the case as to Klingensmith and removing him from the case as a respondent.  

40.
On July 12, 2006, we issued our decision concluding that the Board had no cause to discipline Foshee.  

41.
On August 7, 2006, the Board appealed our decision to the Circuit Court of Cole County.  

42.
On August 11, 2006, Foshee filed her application for an award of attorney fees and expenses with this Commission.  We held the application in abeyance pending the appeal in the Circuit Court of Cole County.  

43.
On March 19, 2007, the Circuit Court of Cole County affirmed our decision in the underlying case.  


44.
On April 26, 2007, Foshee filed a renewed motion for attorney fees and expenses with this Commission.  

Foshee’s Net Worth, Relevant to Statutory \

Definition of “Prevailing Party”

45.
Foshee’s net worth did not exceed two million dollars at the time the Board filed the underlying case.  

Attorney Fees and Expenses Incurred

46.
Butel spent 5.8 hours on the underlying case from April 1, 2005, through June 24, 2005, including discovery, phone conferences with her client, and corresponding and conferring with the potential expert witness.  Butel’s billing rate, as a senior associate, is $125 per hour.  Butel incurred expenses of $16.31 for long distance, postage, and copying.   

47.
Butel’s law firm spent 33.7 hours in attorney time on the underlying case from July 1, 2005, through July 14, 2006, including hearing preparation, traveling, attending the hearing, briefing, and reviewing the decision.  The firm incurred expenses of $1,952.55 for service, records, FedEx and DHL, court reporting for depositions, parking, travel, copying a video deposition, the transcript in the underlying case, expert services, long distance, postage, and copying.   


48.
Butel’s law firm spent 69.2 hours in attorney time from August 9, 2006, through November 13, 2007, including reviewing the petition for review, briefing, preparing for court, traveling to court in Jefferson City, working on the petition for attorney fees, traveling to the hearing on attorney fees, and briefing in the attorney fee case.  This included work by Butel, a shareholder, and two other associates, all billing at the rate of $125 per hour.  A paralegal with the firm spent .70 hours on the case, billed at the rate of $125 per hour.  The firm incurred expenses of $605.75 for travel, parking, Westlaw, the transcript, long distance, postage, and copying.     


49.
Butel is a nurse, as well as a lawyer, and is experienced in defending medical malpractice cases.  Butel billed Foshee at $125 per hour, which was discounted from her usual rate of $145 per hour.  Butel has not billed for all of the time that she has spent representing Foshee.  
Conclusions of Law


We have jurisdiction to hear this application for attorney fees and expenses.
  Section 536.087 states:


1.  A party who prevails in an agency proceeding or civil action arising therefrom, brought by or against the state, shall be awarded those reasonable fees and expenses incurred by that party in the civil action or agency proceeding, unless the court or agency finds that the position of the state was substantially justified or that special circumstances make an award unjust.
I.  Agency Proceeding/Prevailing Party


Section 536.087.1 authorizes an award of attorney fees to a non-state party who “prevails in an agency proceeding or civil action arising therefrom[.]”  An agency proceeding is “an adversary proceeding in a contested case pursuant to this chapter in which the state is represented by counsel[.]”
  The underlying case was an agency proceeding.


In the case of an individual, § 536.085(2) defines a “party” as “[a]n individual whose net worth did not exceed two million dollars at the time the civil action or agency proceeding was initiated[.]”  Section 536.085(3) defines “prevails” as:

obtains a favorable order, decision, judgment, or dismissal in a civil action or agency proceeding[.] 

Because Foshee obtained a favorable decision in the underlying case and her net worth did not exceed two million dollars at the time the underlying case was initiated, she was a prevailing party.  


A prevailing party is entitled to an award of attorney fees and expenses unless we determine that (1) the State’s position was substantially justified, or (2) special circumstances make an award unjust.
  The Board does not argue that there are any special circumstances that make an award unjust, but it argues that its position in the underlying case was substantially justified.  
II.  Substantially Justified


Section 536.087.3 provides in part:  

The fact that the state has lost the agency proceeding or civil action creates no legal presumption that its position was not substantially justified.  Whether or not the position of the state was substantially justified shall be determined on the basis of the record (including the record with respect to the action or failure to act by an agency upon which a civil action is based) which is made in the agency proceeding or civil action for which fees and other expenses are sought, and on the basis of the record of any hearing the court or agency deems appropriate to determine whether an award of reasonable fees and expenses should be made, provided that any such hearing shall be limited to consideration of matters which affected the agency’s decision leading to the position at issue in the fee application.  

The Board must show that its position was clearly reasonable with a reasonable basis in both fact and law.
  The Board has the burden of proof on substantial justification.
  

The Board’s position in the underlying case did not have a reasonable basis in fact or law.  
A.  Fact

The Board’s complaint, ¶ 7, alleged that J.S.’s airway was obstructed.  We found as a fact that:
 

J.S. was calm at that point, was not crying, had a pink color, was able to breathe, and was able to move her mouth around the pacifier.  J.S.’s airway was not obstructed.  

The Board’s complaint, ¶ 8, also asserted that Foshee “assisted in the procedure, by holding the infant down while Klingensmith taped the pacifier into the infant’s mouth.”  We noted that Foshee was assisting in holding the infant so that Klingensmith could do the IV stick, and to the extent that the Board’s complaint could be construed as alleging that Foshee held J.S. down for the purpose of allowing Klingensmith to put the tape across J.S.’s mouth, we rejected that assertion. 


The Board’s complaint, ¶ 8, also asserted that “Foshee failed to intervene when Klingensmith taped the pacifier in the infant’s mouth.”  We found this allegation to be untrue, as Foshee performed her duty to hold the infant securely and safely for purposes of the IV stick, and she intervened by removing the tape “at the immediate instant when it was safe to do so.”  


These assertions by the Board had no reasonable basis in fact, leaving the undisputed facts that Foshee held the infant for purposes of the IV stick and was not the one who taped the pacifier over the infant’s mouth.      

B.  Law and Fact:  Gross Negligence

In the underlying case, we noted that “[g]ross negligence is a gross deviation from the standard of care demonstrating a conscious indifference to a professional duty.”
  We examined in detail the testimony of the parties’ expert witnesses in determining whether there was a gross 
deviation from the standard of care.  When asked on cross-examination what Foshee should have done differently, the Board’s expert, Glenda Dahlstrom, stated:  “Not allowed the pacifier to be taped in the baby’s mouth.”
  Dahlstrom also testified:
  


Q:  And thereby allowing that tape to be placed without any intervention is also a gross violation?

A:  Correct.  
We stated:
  

Once again, we note that Foshee did not have control over Klingensmith’s actions.  She did not know that he was going to place the pacifier in J.S.’s mouth, and when he did, she intervened as quickly as she could.  

The Board’s position did not have a reasonable basis in law or fact.  


Much more reasonable is the testimony of Foshee’s expert, Linda Haycraft, who testified as follows:
  


Q:  Okay.  Was the infant in eminent [sic] danger of some harm from the tape being placed on the pacifier?  


A:  Not that I could see.


Q:  Okay.  And, specifically, in regard to breathing, did it obstruct the infant’s airway or cause any problem with breathing or have a potential to cause any problem with breathing?  


A:  Not that I recognized.  


Q:  Okay.


A:  Babies are obligate nasal breathers, so the pacifier in their mouth wouldn’t obstruct the airway because they’re breathing through their nose anyway.  And that’s why children with heavy nasal secretions need to have those removed because that is a problem.  This was a child who had come in with vomiting, not 
nasal obstruction.  And the pacifier wouldn’t be blocking the airway anyway because they are a distance away from their airways.


Q:  So obstruction of airway[’]s not an issue at all?


A:  No, ma’am. 


Q:  Okay.  And let’s address the vomiting.  What about vomiting?  I mean, what if the child had vomited?  Was there a risk of eminent [sic] danger or harm to the child? 


A:  I think in those circumstances any time if you have any piece of equipment in a child, a bite block, anything that would be in a child, the first thing you would do is roll them to their side and you would remove it.  And it’s almost a duel [sic] action, you do them both at the exact same time.  So I don’t think that this is anything[;] that if the child would vomit they would have been immediately able to remove that pacifier.  

*   *   *


Q:  Okay.  So based on your experience and knowledge of taking care of pediatric patients for 29 years, do you have an opinion as to whether this child was in eminent [sic] harm had the child vomited under the circumstances that we’ve discussed?  


A:  I do not believe so.


Q:  Okay.


A:  I believe they would have been able to take action very quickly to remove the pacifier and turn the child.  

Haycraft further testified:
  


Q:  [I]s there probable cause in this case to take action against Ms. Foshee?


A:  I do not believe so.


Q:  Okay.  And what do you base that opinion on? 


A:  I believe that the reason that nurse Klingensmith applied the tape to the child’s cheek was to calm the child.  
Michele did not do anything with that.  And I think that the whole intent was for the child’s betterment.  


Q:  Okay.


A:  Nothing to injure the child, and that if anything should have happened, if the child was going to have problems, that they would be able to react immediately to help the child. 


Q:  Okay.  So is it your opinion that there was not potential harm to the infant?

A:  Correct. 

Haycraft stated:

I think this has just snowballed into an event that should have been dropped in the ER that evening.  

When asked to give her overall opinion, Haycraft summarized:


A:  That I think that they were attempting to start an IV on a child who was crying.  They found that the use of a pacifier calmed this child.  One nurse was holding the baby, one nurse was trying to start the IV.  So they came up with a method of keeping the child calm by just loosely taping some tape on the child’s cheeks to keep the pacifier in. 


Q:  Okay.  And was that, in your opinion, based on your years of practice as a pediatric nurse and someone who teaches pediatric nursing, is this an action that should be punished by firing the nurses and then --


A:  I do not believe so.


Q:  Okay.  And is it an action that should be punished by the Missouri Board of Nursing? 


A:  I do not believe so.  

We concluded:
  

Foshee was in the middle of a difficult situation.  The experts established that it is difficult to stick an IV in an infant, especially 
a dehydrated one.  Foshee was not the nurse directly caring for J.S., and she volunteered to assist with the IV stick.  She had a duty to hold J.S. safely.  She removed the pacifier at the first instant she could.  

As we have already stated, the Board’s argument that Foshee failed to intervene did not have a reasonable basis in law or fact.  We stated:
  

Even if we could conclude that Foshee violated the standard of care by failing to intervene with Klingensmith’s conduct, either by speaking to him or by removing the pacifier sooner, we could not say that her conduct was a gross deviation from the standard of care.      

The Board’s argument that Foshee was grossly negligent did not have a reasonable basis in law or fact.  

C.  Law and Fact:  Incompetency

In our decision in the underlying case, we noted that “[i]ncompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability to perform in an occupation.”
  
We further stated:
  
This Commission has often concluded that a single act does not establish a general lack of professional ability or lack of a disposition to use one’s professional abilities. [FN:  E.g., Board of Nursing Home Administrators v. Adams, No. 03-1703 NH (Sept. 27, 2005); State Bd. of Regis'n for the Healing Arts v. Moheet, No. 01-0064 HA (June 20, 2002), aff’d, Moheet v. State Bd. of Regis’n for the Healing Arts, 154 S.W.3d 393 (Mo. App., W.D. 2005); State Bd. of Regis'n for the Healing Arts v. Swanson, No. 99-1039 HA (Sept. 12, 2001).]  Foshee has been a nurse for many years, and the Board brings evidence of only this one incident.  Foshee had a favorable review from Mineral Area immediately preceding this incident.  We have already concluded that this incident was not an act of gross negligence on Foshee’s part.  The 
evidence is insufficient to show that Foshee generally lacks professional ability or a disposition to use her professional ability.  

The Board cites other decisions in which we have held that a single incident may demonstrate a general lack of professional ability or the disposition to use a professional ability, and thus incompetency.
  However, the facts in this case – involving this single incident – do not even come close to demonstrating such a general lack of professional ability or disposition to use a professional ability.  The Board’s argument that Foshee was incompetent did not have a reasonable basis in law or fact.  
D.  Law and Fact:  Violation of Professional Trust or Confidence


In the underlying case, we stated this Commission’s standard definition of “professional trust or confidence” as “the reliance on the special knowledge and skills that professional licensure evidences.”
  We also quoted Moore v. Webb,
 where the court stated:  
A physician occupies a position of trust and confidence as regards his patient—a fiduciary position.  It is his duty to act with the utmost good faith.  

The Board argued that Foshee failed to intervene and that she failed to swaddle J.S. or to ask someone else to assist before taping the pacifier in place.  We concluded:
  

Foshee safely held J.S. and removed the pacifier when it was safe to do so.  She acted in good faith and did not violate professional trust or confidence. 
We also stated that:
 

the Board’s complaint in no manner asserts that Foshee’s hold on J.S. was improper, nor is there any evidence showing that it was improper. . . .  Foshee did not know that Klingensmith was going 
to tape the pacifier.  There was no need for them to call anyone else to assist.  The Board’s argument lumps together the conduct of Foshee and Klingensmith, but Klingensmith’s license is no longer at issue in this case, and Foshee is not responsible for his conduct.   


The Board’s position as to violation of professional trust or confidence did not have a reasonable basis in law or fact. 

E.  Law and Fact:  Misconduct


In the underlying case, we stated that misconduct is “the willful doing of an act with a wrongful intention.”
  We concluded:
  

The record is completely devoid of any evidence, direct or inferred, of intentional wrongdoing, especially on Foshee’s part.  We believe that Klingensmith’s and Foshee’s actions were fully intended to help the child and to calm her in a difficult situation.  The Board does not make any allegation that the nurses intended to abuse J.S.  We find no misconduct. 


The Board’s position as to misconduct had no reasonable basis in law or fact.  As we stated, there was no evidence of any intentional wrongdoing on Foshee’s part.  
F.  Law and Fact:  Conclusion


The Board’s position in the underlying case had no reasonable basis in law or fact.  The Board’s position was not substantially justified.  Foshee is entitled to an award of attorney fees and expenses.  The award of fees and expenses includes those expended in the present case.

III.  Fees and Expenses Incurred on Appeal of Underlying Case


The Board argues that we cannot award fees and expenses incurred in the appeal of the underlying case.  

Section 536.087.4 provides: 

A prevailing party in an agency proceeding shall submit an application for fees and expenses to the administrative body before which the party prevailed.  A prevailing party in a civil action on appeal from an agency proceeding shall submit an application for fees and expenses to the court.  The filing of an application shall not stay the time for appealing the merits of a case.  When the state appeals the underlying merits of an adversary proceeding, no decision on the application for fees and other expenses in connection with that adversary proceeding shall be made under this section until a final and unreviewable decision is rendered by the court on the appeal or until the underlying merits of the case have been finally determined pursuant to the appeal.  

The Board argues that because this statute states that the prevailing party on appeal shall submit an application for fees and expenses to the court, we are precluded from considering this issue.  However, the Missouri Court of Appeals, Western District, has already construed the statute differently.
  The court emphasized the provision that the administrative agency cannot make a decision on the application for fees until the appeal is resolved, and concluded:  

Section 536.087.4 connotes that administrative bodies retain authority to make fee awards in underlying administrative proceedings that have been appealed to the circuit court for judicial review.  The Commission, therefore, retained jurisdiction over Dr. Hernandez’ fee case even after the underlying proceeding was appealed, and it had authority to award fees incurred during the circuit court proceeding if it found that the Board’s position throughout the underlying case was not substantially justified.[
]


Based on the court’s ruling in Hernandez, we conclude that we may award attorney fees and expenses incurred in the appeal to circuit court from the underlying case.  


The parties also discuss the arguments made on appeal of the underlying case.  However, the court in Hernandez stated that we may award fees incurred in the circuit court proceeding if we found that the Board’s position “throughout the underlying case was not substantially 
justified.”
  We have concluded that the Board’s position in the underlying case was not substantially justified.  Therefore, we do not examine the Board’s arguments in the appeal from the underlying case.  
IV.  Amount of Award:  Special Factors

Section 536.085(4) provides:
The amount of fees awarded as reasonable fees and expenses shall be based upon prevailing market rates for the kind and quality of the services furnished, except that . . . attorney fees shall not be awarded in excess of seventy-five dollars per hour unless the court determines that a special factor, such as the limited availability of qualified attorneys for the proceedings involved, justifies a higher fee[.]

The Board asserts that Foshee is precluded from alleging any special factors because none were set forth in the application for attorney fees and expenses.  The Board cites Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs,
 where the court stated that “the purpose of the complaint is to inform the accused of the nature of the charges so that he can adequately prepare his defense.”  Duncan was a professional licensing case that set the standard for notice when a licensing agency files a complaint against a licensee.  The present case is an application for attorney fees and expenses.  The Board cites no law that requires an application for attorney fees and expenses to specifically set forth any special factors.  Foshee is not barred from raising this issue.   


The limited availability of qualified attorneys in the area willing to take a case at the $75-per-hour rate has been interpreted as a special factor justifying a fee greater than $75 per hour.

In discussing the corresponding federal statute,
 the United States Supreme Court stated:

[T]he “special factor” formulation suggests Congress thought that $75 an hour was generally quite enough public reimbursement for lawyers’ fees, whatever the local or national market might be.  If that is to be so, the exception for “limited availability of qualified attorneys for the proceedings involved” must refer to attorneys “qualified for the proceedings” in some specialized sense, rather than just in their general legal competence.  We think it refers to attorneys having some distinctive knowledge or specialized skill needful for the litigation in question-as opposed to an extraordinary level of the general lawyer knowledge and ability useful in all litigation.  Examples of the former would be an identifiable practice specialty such as patent law, or knowledge of foreign law or language.  Where such qualifications are necessary and can be obtained only at rates in excess of the $75 cap, reimbursement above that limit is allowed.


Federal courts have developed a three-part test to determine whether a higher rate may be allowed due to the attorney’s “distinctive knowledge or specialized skill”:

The Ninth Circuit has stated that three requirements must be met before higher fees can be awarded on this basis:  “First, the attorney must possess distinctive knowledge and skills developed through a practice specialty.  Secondly, those distinctive skills must be needed in the litigation.  Lastly, those skills must not be available elsewhere at the statutory rate.

Evidence that the party sought out other attorneys and was turned down because of lack of expertise to take the case is a special factor.
  Foshee has presented no such evidence, nor did she show that no other attorney would take the case for $75 per hour.  

Butel argues that she is a nurse and is experienced in defending medical malpractice cases.  While we agree that her experience was helpful to Foshee, defending a licensee in a professional licensing proceeding does not require distinctive knowledge or specialized skill.  Unlike patent law, no technical education is necessary to excel in representing a licensee.
  
“Mastery of administrative . . . issues, while challenging,”
 is not a special factor.  “The action itself was not so complex that an attorney of ordinary knowledge with a solid work ethic could not have successfully litigated the issues.”
 

Foshee also argues that inflation has increased the cost of legal services.  Although Missouri cases have looked to the federal Equal Access to Justice Act (“EAJA”)
 in construing 

§ 536.087, the federal statute is specific in placing a limitation on the amount of the hourly fee:[
]
unless the court determines that an increase in the cost of living or a special factor, such as the limited availability of qualified attorneys for the proceedings involved, justifies a higher fee[.]
(Emphasis added).  


Even though the Missouri legislature has not increased the statutory rate of $75 per hour since it enacted § 536.087 in 1989, it has not included any adjustment for inflation or “cost of living” either, unlike the federal statute.  We must apply the Missouri statutes as the legislature has written them; we do not have the authority to add to or subtract from the statutory language.
  Because the statute does not provide an adjustment for inflation, we cannot make one.  


Foshee has not shown any special factors that justify a fee higher than the $75-per-hour statutory rate.  Butel argues that she did not charge for all of her time and gave Foshee a discounted rate already.  Although we agree that Butel’s charges were reasonable, her services excellent, and her generosity laudable, the reasonableness of the fee is not a consideration in 
determining whether a special factor exists.  We limit the fee for the 108.7 hours of attorney work to the $75-per-hour statutory rate.  

We also allow reimbursement for .70 hours of paralegal work.  The paralegal billed at the same rate as Butel and the other associates.  Because the statute limits the attorney fee to $75 per hour, the fee for the paralegal should also be limited to $75 per hour.  

Foshee is entitled to reimbursement of $8,205 ($75 x 109.4) for attorney and paralegal fees.    
V.  Expenses
Section 536.085(4) provides that:  

“[r]easonable fees and expenses” includes the reasonable expenses of expert witnesses, the reasonable cost of any study, analysis, engineering report, test, or project which is found by the court or agency to be necessary for the preparation of the party’s case, and reasonable attorney or agent fees.
Butel and her law firm incurred costs, including retaining an expert witness, obtaining copies of transcripts, mailing and photocopying documents, and traveling to Jefferson City three times for hearings and a court proceeding.  These are all reasonable expenses that Butel and her firm incurred as a result of the proceedings that the Board initiated against Foshee.  Foshee is entitled to an award of $2,574.61 in expenses.  
Summary


Foshee is entitled to an award of $8,205 for attorney and paralegal fees and $2,574.61 in expenses.  

SO ORDERED on February 26, 2008.
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