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DECISION 


The State Board of Nursing (“the Board”) does not have cause to discipline the registered nurse (“RN”) license and licensed practical nurse (“LPN”) license of Michele Foshee.  
Procedure


The Board filed a complaint on March 1, 2005, asserting that Foshee’s licenses are subject to discipline.  Foshee filed an answer on April 4, 2005.  The Board also filed the complaint against Charles Klingensmith, but dismissed the case as to Klingensmith on August 30, 2005, because the Board reached a settlement with Klingensmith.
  On September 1, 2005, we issued our order acknowledging the dismissal of the case as to Klingensmith and removing him from the case as a respondent.    


This Commission convened a hearing on the complaint on November 28 and 
December 22, 2005.  Assistant Attorney General William E. Roberts represented the Board.  Chellie A. Butel, with Sandberg, Phoenix & von Gontard, PC, represented Foshee.


The parties elected to file written arguments.  The matter became ready for our decision on May 9, 2006, the last date for filing a written argument.

Findings of Fact

Foshee’s Employment History and Credentials
1. Foshee is licensed by the Board as an RN.  Her license was current and active at all relevant times.  
2. Foshee is also licensed by the Board as an LPN.  Her LPN license was current and active until June 1, 1992, when she placed it on inactive status. 
3. Foshee graduated from high school in 1977 and graduated from an LPN program in 1978.  After graduation from the LPN program, she worked as an LPN in Manhattan, Kansas.  In 1980 or 1981, Foshee began working as an LPN in the med surg unit at Mineral Area Regional Medical Center (“Mineral Area”) in Farmington, Missouri.  She also worked in the emergency room (“ER”) at times.  From 1989 to 1992 she worked in the ER.  She also worked toward her associate’s degree as an RN, which she completed in 1991.  From 1992 to 1993, she worked in home health care in Orlando, Florida.  In 1993, she moved back to Missouri and worked in the ER at Mineral Area.  In 1995 she began working as a nurse in a general practitioner physician’s office.  In 2001 she returned to the ER at Mineral Area.  A short time before July 5, 2002, Foshee received a favorable evaluation from Mineral Area.  She was on good terms with her employer and had no complaints on her employment record.  
Patient Care:  July 2002
4. On July 3, 2002, Foshee was on duty in the ER at Mineral Area.  The ER treats patients ranging in age from newborns to geriatric.  
5. On July 3, 2002, K.S. brought her three-month-old daughter J.S. to the ER at Mineral Area with complaints of cough, runny nose, fever, vomiting, and diarrhea.
  J.S. had been in SSM Cardinal Glennon Children’s Hospital (“Cardinal Glennon”) a week earlier for dehydration.  J.S. had a history of gastroesophageal reflux disease (“GERD”) and was on an apnea monitor.  J.S. had projectile vomiting while in triage at Mineral Area.  The nurse caring for J.S. asked Foshee to assist in starting an IV on J.S.  Foshee noticed that J.S. was lethargic, listless, and pale, and smelled of vomit.  The IV was initiated with one stick, and Foshee left the room.  J.S. was treated for a diagnosis of dehydration, gastroenteritis, and viral pneumonia, and was discharged on July 4, 2002, at 6:25 p.m.  During her stay, J.S. had oxygen saturation levels ranging from 82% to 99%.  An oxygen saturation level of 82% indicates an oxygen problem, which could be caused not only by a respiratory problem, but by a cardiac condition.  A low oxygen saturation level can be related to apnea.    
6. On July 5, 2002, at 2:30 a.m., K.S. again brought J.S. to the ER at Mineral Area with complaints of vomiting and diarrhea.  A friend, Brittney Duvall, accompanied them to the hospital.  K.S. was 20 years old, and Duvall was 17 years old.  Foshee did not see them when they came in.  Klingensmith triaged J.S.  Klingensmith informed Foshee that he had triaged a baby.  Foshee understood Klingensmith to say that the baby had an allergic reaction.  After a patient is triaged, the patient is registered at admissions, and then the admissions clerk lets the nurse know that the patient is ready.  Foshee did not see Klingensmith bring J.S. back.  Foshee was with her patient down the hall.  Klingensmith, not Foshee, was the nurse caring for J.S.  
When Klingensmith was getting IV materials ready to take into the room where J.S. was, Foshee told Klingensmith that she was available if he needed assistance.  Klingensmith replied that he would need help, and Foshee followed him into the room to assist him.  
7. Placing an IV in an infant is very difficult due to the size of their vessels and the catheter size.  Placing an IV in a dehydrated child is very difficult because they don’t have as much fluid in the veins.  Placing an IV in a dehydrated infant usually requires one person to secure the infant and another person to stick the IV.  Nurses sometimes “mummy” the child by wrapping it tightly in a blanket and leaving the extremity out, but sometimes they still need another person to hold the extremity.  In the alternative, nurses may use a “papoose board” with straps that secure the child.  No papoose board was available at Mineral Area.   
8. K.S. and Duvall were in the room with J.S. when Foshee went in.  Duvall requested that the nurses not place an IV in the infant’s head, if at all possible.  Duvall and K.S. left the room. 
9. Foshee recognized J.S. from the previous ER visit on July 3.  Foshee observed that J.S. was smiling and cooing, and that her color was pink.  Foshee noticed that this was drastically different from J.S.’s appearance on July 3.  Foshee did not know that J.S. was there with symptoms of vomiting and diarrhea, but because she was merely assisting with the IV stick and was not the nurse assigned to care for J.S., there was no need for her to know that information.  Foshee did not see the records from the July 3 ER visit or the July 5 ER visit.  
10. Klingensmith and Foshee observed that both of J.S.’s arms and hands had been stuck previously, leaving the feet as the only place to stick.  Foshee put one arm over the top of J.S.’s arms and with her other hand held the leg that was to be stuck.  Klingensmith stuck the foot, but the “fluids blew the vein.”
  
11. J.S. had a pacifier that was brought in with her.  It was a standard pacifier of the type that hospitals give to newborn infants.  J.S. had been sucking on the pacifier, but it kept falling out.  J.S. was thrashing and kicking.  Foshee picked up the pacifier and put it back in J.S.’s mouth. 
12. Klingensmith prepped the other foot for the IV.  Klingensmith was ready to stick, but the pacifier fell out again.  Foshee picked it up and put it back in J.S.’s mouth.  
13. Klingensmith had Transpore tape, a stretchy white tape that hospitals use to secure IVs.  The tape was 1 inch wide.  Klingensmith had the tape ready to stick the IV.  
14. Foshee held J.S. so that Klingensmith could make the second attempt to stick.  Klingensmith was ready to do the stick, and put some tape loosely over the pacifier in J.S.’s mouth from one cheek to the other so the pacifier would not fall out.  Foshee was holding J.S. to facilitate the IV stick and did not know that Klingensmith was going to put the tape over the pacifier.  Klingensmith and Foshee were both attempting to calm the infant.  Foshee had never taped a pacifier on anyone, nor had she ever seen this done before.  
15. J.S. was calm at that point, was not crying, had a pink color, was able to breathe, and was able to move her mouth around the pacifier.  J.S.’s airway was not obstructed.    
16. A nurse should always document if a patient has abnormal skin coloration.  Mineral Area’s records show no documentation that J.S.’s skin color was dusky on July 3, 4, or 5.  
17.  Duvall opened the door, observed J.S. with the tape across her mouth, closed the door without saying anything, and told K.S. that tape was across J.S.’s mouth.  
18. Klingensmith did the stick, which was unsuccessful.  J.S. cried audibly when he did the stick.  Klingensmith removed the needle.  The tape had been over the pacifier for 
approximately 20 to 60 seconds.
  Foshee held pressure with one hand and pulled the tape off  J.S.’s mouth with the other hand.  The pacifier came out with the tape.  J.S. had a light red mark on her cheek from the tape.
19. K.S. went into the room looking angry.  She grabbed J.S. and asked if she needed to take the IV pole with her.  Foshee replied that they couldn’t get it started, and K.S. walked out.  Foshee went back to take care of her patient in the other room.
20. K.S. went back to the ER and asked what Foshee’s name was, and Foshee told her.  K.S. went to the admissions desk and asked the clerk to call security and the police.  
21. A hospital security guard went to the ER and asked what was going on.  He took a statement from Foshee.  The nursing supervisor was also there.  The Farmington police went to the hospital and took written statements from the parties involved in the incident.  
22. Officer Samuel Weekley of the Farmington Police Department wrote an offense/incident report
 on K.S.’s complaint of assault, stating in part:  

Both Foshee and Klingensmith indicated that the child’s breathing was never in duress.  I did observe a light red coloration mark on [J.S.’s] left cheek that was about one half inch in width and was about halfway up the cheek bone which [K.S.] said was from the tape.  I did not observe any other marks or injurys [sic] at that time.  
Lt. J. Lee Boyd attached a note to the report stating, “Frankly, I don’t see any probable cause here.”  The report includes the following written statements:   
Foshee:  
Infant had no airway impairment, tape was only in place for one minute, infants [sic] color remained pink entire time.

Klingensmith:  
the tape had been placed there loosely without any impairment to the childs [sic] breathing solely for the purpose of comforting the child and was in place for about a minute during which the child was in no distress.  

Duvall:  
walked in the room and seen [sic] tape over the baby . . . mouth and nose holding in the binki and went and told the mother [K.S.]

K.S.:  
I, [K.S.] was told by my friend Brittney Duvall that while my child [J.S.] which was born 3-26-02 . . . had her mouth taped with a bikki in it while the nurses Michele Forshee [sic] & David K was doing a IV [sic].  A they [sic] told the 2 ladys [sic] in Admissions what . . . Brittney told me one lady walked back when I [K.S.] open [sic] the door my baby [J.S.] had tape holding bikki in place across her face and [J.S.] was blue.  I yelled and the doc came running the nurses had already pulled tape off.  David apolized [sic] in front on [sic] me [K.S.], Brittney, the lady Admission [sic], the doc, my mother Belinda Miller and security guard . . . then I once again question [sic] David in front of police office [sic] and his comet [sic] was It was only on each side of mouth.  My baby [J.S.] has marks where tape was showed [sic] to security guard Admissions & police officer . . . My baby [J.S.] has been . . . in and out of the hospital with breathing problems.  JMH and Cardnil Glennen [sic] both has [sic] records.

23.
Mineral Area’s nursing notes for the episode, written by Klingensmith, state:
 

While attempting to start an IV, . . . an unsuccessful attempt the mother came into the room & picked up the baby & left the ER.  Moments later the mother returned to ER & related that she was upset because a pacifier was taped in place to pts mouth.  I explained to the mother that the pacifier was taped in place as a temporary measure because baby was calmer [with] pacifier in but it kept falling out.  The baby was having [no] difficulty breathing @ the time the pacifier was in place less than 1 minute.  The mother requested baby to be transferred to JMH.  


24.
As K.S. requested, Mineral Area arranged for J.S. to be transferred to Jefferson Memorial Hospital (“JMH”).  The St. Francois County Ambulance District personnel who transported J.S. noted that the patient’s vital signs were within normal limits and that the infant appeared to be in no distress.  

25.
Upon arrival at JMH, J.S. was cyanotic (blue in color due to lack of oxygen).
  

26.
Foshee left her shift at 6:00 a.m. on July 5, 2002.  That afternoon, Foshee received a call from Mineral Area’s director of nursing stating that she was suspended pending further investigation of the incident.  On July 10, 2002, Foshee met with the director of nursing and the nurse manager and was told that she was terminated.  Mineral Area denied her request to resign instead of being fired.  

27.
Since her termination from Mineral Area, Foshee has been employed as a clinical supervisor for a company that reviews medical records for billing purposes and has not been employed as a nurse providing patient care.  

Nursing Standards


28.
Patient safety is always of greater importance to nurses than patient comfort.  


29.
There is no standard practice in the nursing profession for use of a pacifier.  


30.
Nursing students are not taught to hold a pacifier in place with IV tape on an infant.  


31.
Nurses are taught that keeping airways clear is of primary importance.  

32.
Infants are obligate nasal breathers; i.e., they naturally breathe through their nose unless the nose is obstructed.  Therefore, an obstruction of their mouth does not block their airway unless their nose is also obstructed.  

33.
An infant’s crying does not always create mucus that obstructs the nasal passages.  


34.
If an infant vomits and is unable to expel the vomitus through the mouth, the infant may aspirate the vomitus into the lung in the time that it takes to draw one breath.  Aspiration may cause airway obstruction or serious pneumonias.    

35.
Nurses are taught to roll a patient to the side if the patient starts vomiting, regardless of whether the patient has anything in his/her mouth.  If the patient has anything in his/her mouth, such as a bite block, and begins to vomit, the nurse should roll the patient to the side and remove the object.   

36.
Placement of an IV in an infant usually requires one person to hold the infant and another person to stick.  On some occasions more help may be needed, or on some occasions one nurse may not have any help and may have to use a papoose board to secure the child.  

37.
The standard of care does not require an ER nurse to know the patient’s history if she is merely holding a child for an IV stick that has been ordered and is not the nurse actually caring for the child.  The nurse performing the IV stick would usually know the basic history of why the patient is in the ER at that time.  

38.
If a nurse sees another nurse doing something that is not within the standard of care, she has a duty to at least say something, but cannot control what the other nurse does.   

The Parties’ Experts


39.
The Board’s expert, Glenda Dahlstrom, holds a master’s degree and a PhD in nursing from the University of Missouri-Columbia.  Her clinical specialization in her masters program was oncology, and she was on an “adult track.”  She worked as a nurse from 1973 to 1976, was a nurse consultant from 1976 to 1989, and was a nurse clinician from 1976 to 1981.  Her resume shows no nursing practice, other than teaching, from 1981 to 1989.  She was the coordinator of nursing education/recruitment/retention at Ellis Fischel Cancer Center from 1989 
to 1991 and interim manager of the operating room at Ellis Fischel from 1991 to 1992.  Since 1992, she has been an associate professor of nursing at Lincoln University and has worked part time as needed in the post-anesthesia care unit at St. Mary’s Health Center in Jefferson City, Missouri, caring for children and adults.  Dahlstrom teaches community health, professional practice, issues, nursing ethics and law.  She has taught courses involving airway management for adults and infants.  She is certified in advanced cardiac life support (“ACLS”).
  She used to teach ACLS certification, but does not currently teach it.  She has never been certified in 
Pediatric Advanced Life Support (“PALS”).  In the clinical setting, about 95% of her time is spent teaching nursing care for adults and 5% of her time is spent teaching pediatric nursing.   

40.
Foshee’s expert, Linda Haycraft, holds a master’s degree in nursing of children.  She is a professor of nursing at St. Louis University and works part time in the ER at Cardinal Glennon.  She teaches the theory of nursing for children and teaches clinicals at Cardinal Glennon.  She has been the director of the emergency room fellowship program at Cardinal Glennon, which is a program that she started, since 2002.  This is a program to train new graduates to work in the ER.  She has been a staff nurse in the ER at Cardinal Glennon from 1981 through 1986 and from 1990 to the present.  She also worked in other areas at Cardinal Glennon from 1976 through 1981.  She works almost full time at Cardinal Glennon during the summer.  Haycraft has been a certified pediatric nurse practitioner since 1998, holding a certification from the National Certification Board of Pediatric Nurse Practitioners and Nurses.  Haycraft has been certified in PALS since 1991.  Haycraft has done formal research on emergency care of pediatric patients.  Haycraft has cared for many babies who have had vomiting and dehydration.  Haycraft was unable to determine the number of times she has started an IV on an infant because she estimates it to be in the thousands.  
Conclusions of Law

We have jurisdiction to hear the Board’s complaint.  Section 335.066.2.
  The Board has the burden of proving that Foshee committed conduct for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Director must meet that burden with a preponderance of the credible evidence.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  We must determine our findings of fact by 
observing the witnesses’ appearance and demeanor during their testimony, judging the witnesses’ credibility, and assigning weight to their testimony.  Our discretion in that determination is broad.  We may believe all, part, or none of the testimony of any witness.  Id. We may choose to disbelieve the testimony of a witness, even if no other testimony refutes it.  Krider v. State, 44 S.W.3d 850, 858 (Mo. App., W.D. 2001).
I.  Factual Allegations of the Board’s Complaint

The Board’s complaint asserts cause to discipline Foshee’s licenses based on the following conduct:  


7.  In order to place an intravenous line (I.V.) in the infant, Klingensmith obstructed the infant’s airway by taping a pacifier in the infants [sic] mouth so the pacifier would not come out during the I.V. procedure. 

8.  Foshee assisted in the procedure, by holding the infant down while Klingensmith taped the pacifier into the infant’s mouth.  Foshee failed to intervene when Klingensmith taped the pacifier in the infant’s mouth.

9.  Respondents had a duty to provide appropriate care for the infant. 

A.  J.S.’s Airway Was Not Obstructed


As a factual matter, we have rejected the Board’s assertion that Klingensmith “obstructed the infant’s airway.”  Dahlstrom and Haycraft agreed that infants are obligate nasal breathers.  They breathe through their noses unless that airway is obstructed.  Even Dahlstrom admitted that there is no evidence that the nasal passage was totally blocked.
  


The Board relies on testimony from Duvall that the tape ran over J.S.’s nose.
  This is inconsistent with the remaining evidence, and we do not find Duvall to be a credible witness.  
She was 17 years old at the time of the incident.  Officer Weekley observed a light red mark approximately ½ inch wide on the baby’s cheek.  The tape was one inch wide.  This would not be wide enough to secure the pacifier and block the infant’s nose at the same time.  In addition, Duvall was unable to offer any explanation as to why she was with K.S. at 2:30 a.m.  She first stated that they “were probably watching movies or something,”
 but then stated that she did not remember what they were doing until 2:30 in the morning.
  Duvall was not a credible witness, and the evidence does not show that J.S.’s nose was obstructed.  


We also note K.S.’s statement to the police, wherein she wrote that J.S. was “blue” when K.S. went into the room.  K.S. did not testify at the hearing.  There is nothing else in the record that supports K.S.’s statement that J.S. was blue.  K.S. was distraught as she picked J.S. up.  Foshee testified that J.S.’s color was pink, she was breathing properly, and her airway was not obstructed.  Foshee was holding the infant and was in a position to observe J.S.’s color.  No abnormal coloration was noted in the hospital records.  We find Foshee to be a forthright witness, and her testimony is entitled to greater credence than K.S.’s statement.  

The Board’s expert, Dahlstrom, testified that crying would create mucus that would cause an infant’s nose to be obstructed.  Foshee’s expert, Haycraft, testified that crying would not necessarily cause an obstruction of mucus in the nose.  We find Haycraft’s testimony more believable and consistent with the evidence that J.S. was breathing and her airway was unobstructed.  


The Board also cites Haycraft’s deposition testimony, based on the JMH records, that the admitting diagnosis at JMH included cyanosis.
  The Board seems to imply that this was caused by the pacifier incident, but the Board does not present or point to any evidence to support this 
implication.  The records of JMH are not in evidence.  Therefore, we presume that for some reason the Board did not believe that these records would be helpful.
  The Board did not present evidence of the possible causes for cyanosis.  Haycraft testified that cyanosis could be caused by a cardiac condition.  The ambulance personnel who picked J.S. up to transport her to JMH noted that her vital signs were normal and that she appeared to be in no distress.  Even if cyanosis were the admitting diagnosis at JMH, we cannot infer that it was caused by the incident at Mineral Area, as the ambulance personnel found J.S. to be in no distress after the incident.  
B.  Foshee Did Not Fail to Intervene

The Board’s complaint asserts that Foshee “assisted in the procedure, by holding the infant down while Klingensmith taped the pacifier into the infant’s mouth.”  We have found as a fact, based on Foshee’s testimony, which is credible, that she was not aware that Klingensmith was going to place the pacifier in J.S.’s mouth.  She was assisting in holding the infant so that Klingensmith could do the IV stick.  To the extent that the Board’s complaint could be construed as alleging that Foshee held J.S. down for the purpose of allowing Klingensmith to put the tape across J.S.’s mouth, we reject that assertion.  

The Board next argues that “Foshee failed to intervene when Klingensmith taped the pacifier in the infant’s mouth.”  This is not true.  The tape was on for approximately 20 to 60 seconds.  We recognize Foshee’s and Klingensmith’s written statements that the tape was on for a minute.  However, the statements are an approximation rather than an exact timing of what happened.  Foshee testified that Klingensmith was ready to stick when he put the tape on, and she estimated that the tape was on for twenty seconds until he did the stick.
  Duvall happened to walk in at the exact moment when Klingensmith had placed the tape and was ready to stick.  
Duvall immediately went back out of the room, and Klingensmith attempted the stick.  When the stick was unsuccessful, Foshee immediately removed the tape, and the pacifier came out with it.  Foshee had been dealing with a very difficult procedure and a crying, thrashing infant.  She and Klingensmith were interrupted by someone opening the door and then leaving.  Foshee had a duty to hold the infant securely and safely, and the Board emphasizes this duty in its argument.  Was Foshee supposed to let go of the child, who had been thrashing about, when a needle is being stuck in?  Intervening and removing the tape is precisely what Foshee did, and she did this at the immediate instant when it was safe to do so.  After the unsuccessful stick, Foshee applied pressure with one hand and removed the tape with the other, the pacifier coming out with it.   

II.  Analysis of Legal Allegations of Cause to Discipline

The Board argues that Foshee is subject to discipline under § 335.066.2 for:


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of [an RN; and]

*   *   *


(12) Violation of any professional trust or confidence[.]

The Board’s complaint sets forth the general conduct that we have already quoted, and then generally asserts that Foshee is subject to discipline under these statutory provisions.  In written argument, the Board states with greater particularity how it believes Foshee’s conduct falls within the statutory terms.  The Board alleges incompetency, misconduct, gross negligence, and a violation of professional trust or confidence.  The Board does not allege fraud, misrepresentation, or dishonesty.   

A.  Expert Testimony

Dahlstrom, the Board’s expert, testified that placing a pacifier in the infant’s mouth violates the standard of care:
  


Q:  Based on your review of the records that you’ve described, the police report, the hospital records, and the depositions, have you formed an opinion regarding the placement of a pacifier in Baby JS’s mouth and the act of taping it there? 

A:  Well, my opinion is is that nothing should ever occlude an airway, either nasal or oral airway.
*   *   *


Q:  Based on the specific case of what happened to Baby JS, what factors regarding Baby JS have you taken into account in forming that opinion? 

A:  Well, the fact that the infant had been sick and evidently hospitalized from previous records for a couple of weeks for dehydration, the fact that it had gastroenteritis and had vomited frequently.  The fact that the baby was crying I think is also a very big issue.  We try everything we can to keep a child from crying when we take them to the OR or wherever because of the large amount of mucous that collects in the back of the baby’s throat and the nasal passage as it’s much like an adult.  If we start crying, the first thing that happens is our nose starts running.  And those secretions occlude airways, particularly when you’re lying down and it’s difficult to get it to run out.  

Q:  So what is your specific opinion regarding -- we’ve covered the crying issue.  What is your specific opinion regarding the taping of a pacifier in the mouth of an infant who’s brought in with complaints of vomiting and dehydration?  

A:  That the baby is at extreme risk for aspiration if it should vomit again; that that is substandard care.  
*   *   *


Q:  Under the circumstances that we’ve covered, the facts that I’ve walked through, does the taping of a pacifier in this 
infant’s mouth constitute in your opinion a violation of the standard of care?  

A:  Yes, it does.  

However, Foshee did not place the pacifier in J.S.’s mouth and was not the nurse responsible for caring for J.S.  She was merely assisting by holding the child for the IV stick.   

Dahlstrom testified as follows regarding the duty of a nurse who observes a violation of the standard of care:


Q:  Based upon your training, your experience, the courses that you teach, just in general terms when a registered nurse observes another nurse engaging in conduct that constitutes a breach of the standard of care, what is the nurse who observes this, what does her professional duty require? 

A:  Well, if it’s something that requires intervention, then certainly she needs to address it with the person or if it’s something as immediate as an airway obstruction, she needs to correct the airway obstruction and then report that to whoever her reporting mechanism is within the hospital or educational facility or wherever she’s employed.  

Q:  So if a nurse witnesses another nurse violating the standard of care, either grossly or not grossly, and does nothing, will that constitute a violation of the standard of care?  

A:  Yes. 

However, as we have found, J.S.’s airway was not obstructed, and Foshee intervened as quickly as she could.  She needed to hold the infant safely for the IV stick, and she did so.  When the stick was completed, she immediately removed the tape.  


Dahlstrom further stated:


Q:  So would a nurse -- in your expert opinion, would a nurse who allows a colleague to tape a pacifier into the mouth of an infant who is crying and who the nurse knows to have a history 
of vomiting as recently as two days prior be in violation of the standard of care? 

A:  Yes. 
*   *   *


Q:  How so? 

A:  Well, I feel like she had a professional duty to call in her judgment.  I mean she’s been taught airway management obviously, and she had a responsibility to at least if nothing else call it to this gentleman’s attention. 

On cross-examination, Dahlstrom stated:
 

Q:  So just so we have your opinions clearly on the record, what should Ms. Foshee have done differently that day?  What should she have done differently? 
A:  Not allowed the pacifier to be taped in the baby’s mouth. 

Once again, we note that Foshee did not have control over Klingensmith’s actions.  She did not know that he was going to place the pacifier in J.S.’s mouth, and when he did, she intervened as quickly as she could.  


Dahlstrom further testified:
  


Q:  Is the fact that a baby has been crying at the time that you’ve seen him, is that cause for concern that the nasal airway might be occluded?  

A:  Or have some obstruction, yes.  

Q:  Is that cause for sufficient concern that you would not want to occlude the mouth airway? 

A:  Yes, but I want to be very clear in that even though you may have some airway obstruction from the mucous, any time that you occlude an airway whether it’s in an adult or in a child you need to always give that child or that adult a way to expel those secretions.  If a child or adult is lying on its back, the likelihood of it running out the nose is very, very minimal.  So the only other 
way for it to expel it is through the mouth.  I am as concerned about a child all of a sudden getting upset and vomiting or an adult vomiting merely from crying, not necessarily from a gastroenteritis.  

It concerns me that a pacifier being taped to a mouth of an infant or an airway being, you know, an oral airway being taped in a mouth of an adult is a form of airway obstruction and that if a child should vomit or an adult should vomit or can’t get rid of the secretions that are now running down its throat, then that becomes more of an airway obstruction. . . . 
*   *   *


Q:  So under these circumstances given what Ms. Foshee knew about the baby from a previous time in the hospital, was the mere act of placing a pacifier in the baby’s mouth to calm the infant a violation of the standard of care?  

A:  No, no, absolutely not.

Q:  It was the taping it there? 

A:  Taping to where the child could not expel it if it needed to.

Q:  And thereby allowing that tape to be placed without any intervention is also a gross violation? 

A:  Correct.


Haycraft, Foshee’s expert, who had reviewed the medical records and police report, testified as follows:
  

Q:  [W]hat is your opinion about what the nurses did in this case?  

A:  I think it was something that was used as a temporary fix for a problem.  That they had assessed the situation, they had seen a method that worked.  Their hands were tied with one of them starting an IV, and the other one holding the baby.  And they used this as a temporary method just to secure the IV -- I mean the pacifier in place to help calm the child.  I think it was used totally as a way of helping the child.

Q:  Okay.  And are you in any way critical of what the nurses did?  

A:  I think there are other -- any methods that can be used to secure a pacifier.  I think they just chose a method they could see something that would work very quickly.  
*   *   *


Q:  Okay.  And there might have been other alternatives; is that correct?

A:  Uh-huh, correct. 

Q:  Okay.  But did it cause harm to the infant?

A:  According to these records and the police record, there was only one small area of redness on the child’s cheek, nothing else harmful to the child.  I don’t even think a small redness is harmful, just an irritation.  
*   *   *


Q:  Okay.  Was the infant in eminent [sic] danger of some harm from the tape being placed on the pacifier?  

A:  Not that I could see.

Q:  Okay.  And, specifically, in regard to breathing, did it obstruct the infant’s airway or cause any problem with breathing or have a potential to cause any problem with breathing?  

A:  Not that I recognized.  

Q:  Okay.

A:  Babies are obligate nasal breathers, so the pacifier in their mouth wouldn’t obstruct the airway because they’re breathing through their nose anyway.  And that’s why children with heavy nasal secretions need to have those removed because that is a problem.  This was a child who had come in with vomiting, not nasal obstruction.  And the pacifier wouldn’t be blocking the airway anyway because they are a distance away from their airways.

Q:  So obstruction of airway[’]s not an issue at all?

A:  No, ma’am. 

Q:  Okay.  And let’s address the vomiting.  What about vomiting?  I mean, what if the child had vomited?  Was there a risk of eminent [sic] danger or harm to the child? 

A:  I think in those circumstances any time if you have any piece of equipment in a child, a bite block, anything that would be in a child, the first thing you would do is roll them to their side and you would remove it.  And it’s almost a duel [sic] action, you do them both at the exact same time.  So I don’t think that this is anything[;] that if the child would vomit they would have been immediately able to remove that pacifier.  
*   *   *


Q:  Okay.  So based on your experience and knowledge of taking care of pediatric patients for 29 years, do you have an opinion as to whether this child was in eminent [sic] harm had the child vomited under the circumstances that we’ve discussed?  

A:  I do not believe so.

Q:  Okay.

A:  I believe they would have been able to take action very quickly to remove the pacifier and turn the child.  

Haycraft further testified:
  


Q:  [I]s there probable cause in this case to take action against Ms. Foshee?

A:  I do not believe so.

Q:  Okay.  And what do you base that opinion on? 

A:  I believe that the reason that nurse Klingensmith applied the tape to the child’s cheek was to calm the child.  Michele did not do anything with that.  And I think that the whole intent was for the child’s betterment.  

Q:  Okay.


A:  Nothing to injure the child, and that if anything should have happened, if the child was going to have problems, that they would be able to react immediately to help the child. 

Q:  Okay.  So is it your opinion that there was not potential harm to the infant?
A:  Correct. 

Haycraft stated:

I think this has just snowballed into an event that should have been dropped in the ER that evening.  

When asked to give her overall opinion, Haycraft summarized:


A:  That I think that they were attempting to start an IV on a child who was crying.  They found that the use of a pacifier calmed this child.  One nurse was holding the baby, one nurse was trying to start the IV.  So they came up with a method of keeping the child calm by just loosely taping some tape on the child’s cheeks to keep the pacifier in. 

Q:  Okay.  And was that, in your opinion, based on your years of practice as a pediatric nurse and someone who teaches pediatric nursing, is this an action that should be punished by firing the nurses and then --


A:  I do not believe so.

Q:  Okay.  And is it an action that should be punished by the Missouri Board of Nursing? 

A:  I do not believe so.  

B.  Failure to Intervene

The Board argues that Foshee’s “failure to intervene” constitutes gross negligence and misconduct, demonstrates incompetency, and violates a professional trust or confidence due to the risk of aspirating vomit and obstructing the nasal passage with mucus.  As a factual matter, 
we have already rejected the Board’s characterization of Foshee’s conduct as a failure to intervene.  First and foremost, she had a duty to hold the infant safely for the IV stick, and she fulfilled this duty.  She intervened by removing the pacifier as soon as it became safe for her to do so.  We proceed with an analysis of whether there is cause to discipline for Foshee’s conduct.  
1.  Gross Negligence

Gross negligence is a gross deviation from the standard of care demonstrating a conscious indifference to a professional duty.
  In Tendai v. Missouri State Bd. of Regis’n for the Healing Arts,
 the court noted that Missouri courts have traditionally declined to recognize degrees of negligence in the general tort law, but have recognized that by using the term “gross negligence” in the professional licensing statutes, the legislature must have intended something more than simple negligence.  The court stated that ordinary negligence, in a medical malpractice case, is the failure to use the skill and learning that would ordinarily be used by a member of the defendant’s profession in similar circumstances.
  The court further stated:
  
There is a wide difference between “ordinary negligence” and “gross negligence.”  Not every deviation from a profession’s standard of care is gross negligence-professionals make mistakes that neither show conscious indifference to their duties nor gross deviations from their profession’s standards. . . .  To demonstrate that a physician has committed gross negligence, the board must show that the physician engaged in a gross deviation from the standard of care.  Expert testimony is needed to establish this point, since it is beyond the purview of ordinary lay witnesses.  

We have quoted the expert testimony in great detail.  We give greater weight to Haycraft’s testimony because she is more expert than Dahlstrom in pediatric care.  Haycraft believes that there is no cause to discipline Foshee’s licenses under the nursing statutes.  Based 
on the evidence, Haycraft does not see a serious risk of nasal obstruction and believes that the nurses could have quickly taken action if J.S. began vomiting.  We recognize that medical professionals are required to make split-second judgments.  However, as we have discussed, the tape was probably over the pacifier for about 20 seconds, or 60 seconds at the most.  Foshee was in the middle of a difficult situation.  The experts established that it is difficult to stick an IV in an infant, especially a dehydrated one.  Foshee was not the nurse directly caring for J.S., and she volunteered to assist with the IV stick.  She had a duty to hold J.S. safely.  She removed the pacifier at the first instant she could.  Foshee’s conduct was not grossly negligent.  
In its brief, the Board interjects an argument that:

Foshee did not even speak up to inform Klingensmith of her personal knowledge of J.S.’ prior condition when Klingensmith proceeded to secure a foreign object in J.S.’ mouth.  In so doing, Foshee abdicated her own professional judgment, and her responsibility to follow the standard of care, to Klingensmith.[
] 

We have found as a fact, based on the expert testimony, that a nurse who is merely holding a child for an IV stick does not have a duty to know why the child is there.  Foshee had not seen J.S.’s records from either ER visit.  However, she had noticed on the first visit that J.S. smelled of vomit.  Dahlstrom stated that in this situation, her “first thought would be that maybe this child is back for the same thing since it had been so recent that she was in the hospital and that I had a duty to make sure that the other nurse knew that that was what the problem was before.”
  However, that would be speculation on Foshee’s part.  We do not agree that Foshee violated the standard of care by failing to speculate within 20 to 60 seconds in the midst of a difficult situation and inform the other nurse, who was responsible for the patient’s care, of her speculation.  Klingensmith was the nurse responsible for caring for J.S., and it was his 
responsibility to know the history.  Even if we could conclude that Foshee violated the standard of care by failing to intervene with Klingensmith’s conduct, either by speaking to him or by removing the pacifier sooner, we could not say that her conduct was a gross deviation from the standard of care.      

2.  Incompetency

Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability to perform in an occupation.
  In Tendai,
 the court stated:  
“Incompetency” refers to a state of being.  It is clear that incompetency means something different than “gross negligence” or “repeated negligence.”  Otherwise, there would be no reason to list “incompetency” in the statute as a separate ground for discipline and “incompetency” would be redundant.  “[E]very word in a statute is presumed meaningful.”  Gott v. Dir. of Revenue, 5 S.W.3d 155, 158 (Mo. banc 1999).  A doctor who is generally competent could commit gross negligence or repeated negligence; thus, “incompetency” must mean something different from these other terms.  


This Commission has often concluded that a single act does not establish a general lack of professional ability or lack of a disposition to use one’s professional abilities.
  Foshee has been a nurse for many years, and the Board brings evidence of only this one incident.  Foshee had a favorable review from Mineral Area immediately preceding this incident.  We have already concluded that this incident was not an act of gross negligence on Foshee’s part.  The 
evidence is insufficient to show that Foshee generally lacks professional ability or a disposition to use her professional ability.  
3.  Violation of Professional Trust or Confidence


This Commission has routinely defined “professional trust or confidence” as “the reliance on the special knowledge and skills that professional licensure evidences.”
   Foshee argues that the case cited for this proposition, Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943), is not a professional licensing case and does not contain this definition.  Foshee argues that the term is vague.  The Commission has used this definition for many years.
  Though the courts have cited the disciplinary statutes and summarized this Commission’s conclusions of law, they have not quoted the definition, either with approval or disapproval.
  In Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501 (Mo. App., E.D. 1989), the court affirmed our decision that found cause for discipline under this definition,
 although the court’s opinion does not quote or refer to our definition.  Therefore, we assume that the court tacitly approved the definition.  Trieseler
 addresses fiduciary relationships in general.  In Moore v. Webb, 345 S.W.2d 239, 243 (K.C. Ct. App. 1961), the court stated:  
A physician occupies a position of trust and confidence as regards his patient—a fiduciary position.  It is his duty to act with the utmost good faith.  This duty of the physician flows from the relationship with his patient and is fixed by law—not by the contract of employment.  21 R.C.L. 379; Parkell v. Fitzporter et al., 301 Mo. 217, 256 S.W. 239, 29 A.L.R. 1305.  The law’s exaction of good faith extends to all dealings between the physician and the patient.  A person in ill health is more subject to the domination and influence of another than is a person of sound body and mind.  
The physician has unusual opportunity to influence his patient.  Hence, all transactions between physician and patient are closely scrutinized by the courts which must be assured of the fairness of those dealings.  

We believe that the same standards apply to the nursing profession, as § 335.066.2(12) allows discipline for violation of professional trust or confidence.  We do not find the term “professional trust or confidence” unreasonably vague, as the common law recognizes the relationship of professional trust in various professions.
 

As we have repeatedly stated, Foshee safely held J.S. and removed the pacifier when it was safe to do so.  She acted in good faith and did not violate professional trust or confidence.  
4.  Misconduct

Misconduct means the willful doing of an act with a wrongful intention.
  The record is completely devoid of any evidence, direct or inferred, of intentional wrongdoing, especially on Foshee’s part.  We believe that Klingensmith’s and Foshee’s actions were fully intended to help the child and to calm her in a difficult situation.  The Board does not make any allegation that the nurses intended to abuse J.S.  We find no misconduct.  
C.  Failure to “Mummy” the Infant or Seek Assistance in Holding Her


In written argument, the Board asserts that Foshee and Klingensmith failed to swaddle J.S. or to ask someone else to assist before taping the pacifier in place.  The Board argues that this demonstrates incompetency and violates professional trust or confidence.  Dahlstrom testified that the general practice is to swaddle the infant or use a papoose board.  (Tr. at 49.)  However, the Board’s complaint in no manner asserts that Foshee’s hold on J.S. was improper, nor is there any evidence showing that it was improper.  The Board argues that:  “Taping the 
pacifier in place, without using other professional skills, or without so much as requesting assistance in holding J.S., violated the trust that Foshee’s and Klingensmith’s licenses engender.”  Once again, Foshee did not know that Klingensmith was going to tape the pacifier.  There was no need for them to call anyone else to assist.  The Board’s argument lumps together the conduct of Foshee and Klingensmith, but Klingensmith’s license is no longer at issue in this case, and Foshee is not responsible for his conduct.  This incident does not demonstrate incompetency on Foshee’s part, nor did she violate professional trust or confidence. 
III.  Conclusion 

The purpose of the professional licensing laws is not to punish licensees, but to protect the public.
  We find no conduct for which the law allows discipline of Foshee’s licenses.
  
Summary


We find no cause to discipline Foshee’s nursing licenses.  

SO ORDERED on July 12, 2006.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�Klingensmith is also referenced in the record as “David.”  


	�We use initials to protect the privacy of the individuals involved in this case.  


	�Tr. at 99.  


	�Glenda Dahlstrom, the Board’s expert, testified that she did not see how an IV stick could be done in one minute or less on an infant with this much difficulty because it takes time to prep the IV.  (Tr. at 65-66.)  Foshee testified that Klingensmith did not put the tape on until he was ready to stick.  As discussed in more detail in our Conclusions of Law, we find Foshee to be a credible witness.  


	�Ex. 3.


	�Ex. 2. Brackets denote places where the nurse used symbols.  


	�The records of JMH are not in evidence.  They are discussed in the deposition of Foshee’s expert, Linda Haycraft.  (Ex. A, at 45-46.) 


	�Dahlstrom’s testimony is not clear as to the scope of that training.  She first testified:  





Q:  Does that certification cover adult as well as pediatric patients?





A:  The advanced life support that I currently have is mainly adults.  PALS also is one that is specific to pediatrics.





Q:  And have you had PALS certification previously? 





A:  No. 





Tr. at 27 (emphasis added).  Dahlstrom later testified on cross-examination:  





Q:  You indicated that you’re ACLS certified?





A:  Yes.





Q:  Tell me when you obtained your ACLS certification, what type of training did that entail in regard to infants?  I’m talking infants that are three months old.





A:  None.





Q:  None at all? 





A:  No, I don’t believe so.





Q:  And isn’t there specific training for management of airways of infants? 





A:  Yes.  PALS.  Not just airway management, but cardiac life support also.  





Q:  And you don’t have that training, do you? 





A:  No.  





Tr. at 58-59 (emphasis added).  


	�Statutory references are to the 2000 Revised Statutes of Missouri.


	�Dahlstrom assumed that there was some mucus blockage because J.S. had been crying.  (Tr. at 57-58.)  There is no evidence of mucus blockage in the medical records. 


	�Tr. at 144.  


	�Tr. at 147.


	�Id. at 148.  


	�Ex. A, at 45.  


	�Graeff v. Baptist Temple of Springfield, 576 S.W.2d 291, 306 (Mo. banc 1978).    


	�Tr. at 102.  


	�Tr. at 43-44.  


	�Tr. at 39. 


	�Id. at 48-49.  


	�Tr. at 64-65.  


	�Id. at 71-73.  


	�Ex. A, at 27-31.  


	�Ex. A, at 40.  


	�Ex. A, at 62. 


	�Id. at 69-70.  


	�Tendai v. Missouri Bd. of Regis’n for the Healing Arts, 161 S.W.3d 358, 367 (Mo. banc 2005).


	�Id. at n.6.  


	�Id. at 368.  


	�Id. at 367-68.  


	�Pt’r Brief at 12.


	�Tr. at 48. 


	�Section 1.020(8); Johnson v. Missouri Bd. of Nursing Adm'rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004).


	�161 S.W.3d at 369.  


	�E.g., Board of Nursing Home Administrators v. Adams, No. 03-1703 NH (Sept. 27, 2005); State Bd. of Regis'n for the Healing Arts v. Moheet, No. 01-0064 HA (June 20, 2002), aff’d, Moheet v. State Bd. of Regis’n for the Healing Arts, 154 S.W.3d 393 (Mo. App., W.D. 2005); State Bd. of Regis'n for the Healing Arts v. Swanson, No. 99-1039 HA (Sept. 12, 2001). 


	�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  


	�State Bd. of Nursing v. Bryant, No. BN-83-2930 (Mo. Admin. Hearing Comm’n June 25, 1984), citing 70 C.J.S. Physicians and Surgeons (1951).  


	�Edwards v. Missouri Bd. of Chiropractic Examiners, 85 S.W.3d 10, 19 (Mo. App., W.D. 2002); State Bd. of Nursing v. Berry, 32 S.W.3d 638, 642 (Mo. App., W.D. 2000).  


	�State Bd. of Pharmacy v. Cooper, No. PH-86-2258 (Mo. Admin. Hearing Comm’n Jan. 13, 1988).  


	�168 S.W.2d at 1036.


	�E.g., Gordon v. Frost, 388 S.E.2d 362, 366 (Ga. App. 1989) (pharmacists); Weaver v. Union Carbide Corp., 378 S.E.2d 105, 106-07 (W.Va. 1989) (counselors); Davis v. Stover, 366 S.E.2d 670, 671 (Ga. 1988) (physicians).  


	�Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900-01 (Mo. App., W.D. 2001).  


	�Wasem v. Missouri Dental Bd., 405 S.W.2d 492, 497 (Mo. App., St.L. 1966).


	�We have no authority to superintend the Board’s procedures.  Missouri Health Facilities Review Committee v. Administrative Hearing Comm'n, 700 S.W.2d 445, 450 (Mo. banc 1985).  We are a separate agency from the Board and have no knowledge as to the Board’s rationale for pursuing this disciplinary action.  
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