Before the

Administrative Hearing Commission

State of Missouri

FORUM HOME HEALTH AGENCY, LLC,
)



)



Petitioner,
)




)


vs.

)

No.   09-0551 SP



)

DEPARTMENT OF SOCIAL SERVICES,
)

MO HEALTHNET DIVISION,
)




)



Respondent.
)

DECISION

We dismiss the complaint of Forum Home Health Agency, LLC (“Forum”) for lack of jurisdiction because it was filed untimely.  We deny Forum’s motion to stay as moot.  

Procedure

 On April 24, 2009, Forum filed a motion for leave to file petition of appeal (“motion for leave”), accompanied by a petition (which we call a “complaint”
) seeking to appeal two decisions by the Department of Social Services, Mo HealthNet Division (“the Department”).  The Department had decided that Forum owed repayment of reimbursements that the Department made for Medicaid services.  Forum also filed a motion to stay collection of the alleged overpayments.  On May 20, 2009, the Department filed a response to the motion for leave combined with a motion to dismiss the complaint as untimely.  On May 26, 2009, we held 
a hearing on the parties’ motions at which the parties presented evidence as to the timeliness of the complaint.  The parties submitted briefs after the hearing.
We may order involuntary dismissal of a complaint for lack of jurisdiction
 and based on a preponderance of the evidence.  
Findings of Fact

1.
On March 10, 2009, the Department mailed by certified mail, return receipt requested:

a.
a notice dated March 9, 2009, of the Department's decision that it had overpaid Forum $121,948.60 for personal care services due to billing errors, and

b.
a notice, also dated March 9, 2009, of the Department's decision that it had overpaid Forum $80,857.30 for homemaker and respite services due to billing errors.
2.
Both notices contain the following language:

This is a final decision regarding administration of the medical assistance program (MO HealthNet) in Missouri.  Missouri Statute, Section 208.156 RSMo (2000) provides for an appeal of this decision.

If you were adversely affected by this decision, you may appeal this decision to the Administrative Hearing Commission.  To appeal, you must file a petition with the Administrative Hearing Commission within 30 days from the date of mailing or delivery of this decision, whichever is earlier; except that claims of less than $500 may be accumulated until such claims total that sum and, at which time you have 90 days to file the petition.  If any such petition is sent by registered or certified mail, the petition will be deemed filed on the date it is mailed.  If such petition is sent by any method other than regis​tered or certified mail, it will be deemed filed on the date it is received by the Commission.
3.
Forum received both notices on March 12, 2009.

4.
On April 24, 2009, Forum sent by certified mail a complaint appealing the two notices, accompanied by a motion for leave to file the complaint beyond the thirty-day period required by § 208.156.8.

5.
We received the complaint and motion for leave to file on April 27, 2009.
Conclusions of Law


We have jurisdiction of appeals from the Department's determinations denying reimbursement for Medicaid services.
  But the legislature has restricted our jurisdiction to those appeals filed within the time limits set forth in § 208.156.8.  “The failure to comply with the statutory time limitations for appeal from an administrative agency decision, whether to another administrative body or to a circuit court, results in the lapse of subject matter jurisdiction and the loss of right of appeal.”
  

Section 208.156.8 provides:


Any person authorized under section 208.153 to provide services for which benefit payments are authorized under section 208.152 and who is entitled to a hearing as provided for in the preceding sections shall have thirty days from the date of mailing or delivery of a decision of the department of social services or its designated division in which to file his petition for review with the administrative hearing commission except that claims of less than five hundred dollars may be accumulated until they total that sum and at which time the provider shall have ninety days to file his  petition.
“A rule or statute . . . which requires an action within a number of days of the mailing or delivery of a notice of decision describes two modes for the service of notice: by mail or by other delivery-and when notice is by mail, the computation of time to perform the action commences 
on the date of the mailing.”
  Because the Department sent the notices to Forum by mail on March 10, 2009, Forum had to file its appeal here within 30 days of that date.  


Section 621.205.1 provides:

For the purpose of determining whether documents are filed within the time allowed by law, documents transmitted to the administrative hearing commission by registered mail or certified mail shall be deemed filed with the administrative hearing commission as of the date shown on the United States post office records of such registration or certification and mailing. . . .
Forum filed its complaint by certified mail.  Because the date of mailing was April 24, 2009, we deem it filed that day.  April 24, 2009, is more than 30 days after March 10, 2009.  Accordingly, we conclude that Forum filed its complaint outside of the time that § 208.156.8 requires.  Therefore, we have no jurisdiction of the complaint.

Forum does not dispute the dispositive dates.  Forum maintains that it was misled into thinking that the time for appeal was stayed when the Department appeared to be willing to negotiate the overpayment issues.  Forum’s argument is essentially a claim of estoppel, which means that one party is bound by statements or conduct upon which another party relies.  However, estoppel is an equitable remedy.
  As an administrative agency, this Commission “has no power to declare or enforce any principle of law or equity.”
  Therefore, we do not determine the merits of Forum’s equitable estoppel argument.
Summary

We grant the Department's motion to dismiss Forum’s complaint for untimely appeal.


SO ORDERED on July 14, 2009.


________________________________



JOHN J. KOPP 


Commissioner
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