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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On March 14, 2001, Ford Motor Company filed a complaint challenging the Director of Revenue’s January 26, 2001, final decision denying its claim for a refund of use tax.  The Director argues that the claim is barred by the statute of limitations.  Ford asserts that because it overpaid tax on an audit, it is entitled to a refund.  


This Commission convened a hearing on the complaint on October 30, 2001.  James C. Owen, with McCarthy, Leonard, Kaemmerer, Owen, Lamkin & McGovern, L.C., represented Ford.  Legal Counsel James L. Spradlin represented the Director.


The matter became ready for our decision on March 28, 2002, when Ford filed the last written argument.  

Findings of Fact

1. Ford is a Michigan corporation authorized to do business in Missouri.  

2. Ford is in the business of manufacturing motor vehicles and has manufacturing facilities within Missouri.  Some of Ford’s purchases are subject to Missouri sales/use tax.  This case involves Ford’s Kansas City plant operations.  

3. As of June 1993, Ford became a “direct pay” taxpayer, remitting sales/use tax directly to the Department every month.  

4. The Director conducted a sales/use tax audit of Ford for October 1992 through September 1995.  The auditors reviewed the purchases on which Ford had not paid tax to determine if those items were subject to use tax. 

5. Ford’s general counsel requested that the Director’s statute of limitations waiver forms be altered to include a waiver of the statute of limitations on overpayments.  On 

December 27, 1995, one of the auditors wrote a letter to the general counsel for Ford, stating:  

The request to alter the Statute of Limitation Waivers for Sales Tax, Use Tax and Withholding Tax has been granted, however, certain stipulations will apply.  

The audit period for sales tax, use tax, and withholding tax will be from October 1, 1992 through September 30, 1995.  The Ford Motor Company applied and received a Direct Pay Agreement starting on June 1, 1993.  Since the Direct Pay Agreement was not in effect at the beginning of the audit, any overpayments made to supplies before June 1, 1993 would go through the normal refund process.

In conclusion, the Statute of Limitation Waivers can be altered to include overpayments found in the audit.
  

6. Pursuant to that letter, Ford and the auditors executed separate waiver of statute of limitation agreements for sales tax and use tax.  The agreements were form documents, but were altered in handwriting to include wording that the Department was waiving the statute of limitations applicable to overpayments.  The parties later executed additional waivers in order to extend the waiver period.  Although some of the waivers did not include the handwriting, the 

parties intended all of them to be the same.  The forms waived the statute of limitations for a period of one year from the date they were signed.  The last forms were signed by an auditor on November 10, 1997, and by a Ford representative on December 5, 1997.  

7. The parties executed an agreement entitled “Sampling of Untaxed Purchases,” stating that the audit would be based on sample periods.  However, the last line stated that fixed assets were examined 100%.  

8. From the list of taxed and untaxed items made available to the auditors, the auditors created a list of purchase invoices on which Ford had not paid tax.  

9. The Department’s auditors will take into account any credits due that are discovered during an audit.  However, because the auditors are not familiar with every taxpayer’s business, the auditors rely on the taxpayers to bring to their attention any questions regarding the taxability of certain transactions.  

10. The auditors verified that a number of the purchases on which Ford had not paid tax were not subject to tax.  The auditors concluded that Ford owed $755,284.11 in use tax and $275,717.11 in interest – a total of $1,031,011.22 – on purchases on which it had not paid tax.
  The auditors did not find any overpayments by Ford.  The auditors allowed Ford an opportunity to dispute the audit findings, but Ford did not do so.  The auditors found no outstanding sales tax liability.  

11. Ford paid $1,031,011.22 pursuant to the audit.  Ford’s employee signed the check requisition on February 9, 1998.  The Director received the check on February 23, 1998.  

12. The Director proceeded to conduct an audit for October 1995 through September 1998.  Ford hired a tax consultant to review the prior audit and work with the auditor on the audit for October 1995 through September 1998.  

13. The consultant found that prior to the audit for October 1992 through September 1995, Ford had paid use tax on items, different from the items assessed in that audit, on which it should not have paid use tax.  The consultant found that Ford should have actually been entitled to a refund on the prior audit.  

14. On November 17, 1999, Ford filed a refund claim with the Director requesting a refund of $1,577,694.79 in use tax for October 1992 through September 1995 for items on which it had paid tax prior to the audit.  The refund claim includes items such as labor charges, service charges, payments to contractors, and manufacturing exemptions.  

15. On January 26, 2001, the Director issued a final decision denying the refund claim on grounds that it was barred by the three-year statute of limitations.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Ford has the burden to prove that it is entitled to a refund.  Sections 136.300.1 and 621.050.2. Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).


Section 144.190.2 provides:  

If any tax, penalty or interest has been paid more than once, or has been erroneously or illegally collected, or has been erroneously or illegally computed, such sum shall be credited on any taxes then due from the person legally obligated to remit the tax pursuant to sections 144.010 to 144.510, and the balance, with interest as determined by section 32.065, RSMo, shall be refunded to the person legally obligated to remit the tax, but no such credit or refund shall be allowed unless duplicate copies of a claim for refund are filed within three years from date of overpayment.  

(Emphasis added.)  The Director argues that Ford is not entitled to a refund because the transactions on which it seeks a refund are not the same transactions on which it remitted payment of $1,031,001.22 in February 1998.  Thus, the Director argues that a refund is barred by the three-year time limit.
  Ford does not dispute that it owed $1,031,001.22 (with the exception of $72,000) on the items taxed pursuant to the audit.  Ford seeks a refund of tax that it claims was erroneously paid on purchases prior to the audit.  However, Ford argues that because it made its refund claim within three years after paying $1,031,001.22 pursuant to the audit, it is entitled to a refund of that amount, even though the items on which it claims the refund are not the same items on which it paid tax pursuant to the audit.  In its written argument and at a deposition of the Department’s auditor, Ford abandons its position that it is entitled to a refund of $1,577,694.79 as stated in its claim.  (Pet’r Ex. 16 at 65-67.)  The Director agrees that if Ford’s claim for refund is not barred by the statute of limitations, it is entitled to a refund of $1,031,001.22, plus interest on that amount accruing from February 23, 1998.  (Pet’r Ex. 16 at 64-67.)  


The Director argues that refund statutes must be strictly construed.  Kleban v. Morris, 247 S.W.2d 832, 837 (Mo. 1952).  The Director relies on section 144.010.1(12), which defines the term “tax” as: 

either the tax payable by the purchaser of a commodity or service subject to tax, or the aggregate amount of taxes due from the vendor of such commodities or services during the period for which he or she is required to report his or her collections, as the context may require[.]

The Director argues that Ford’s purchases upon which it remitted tax pursuant to the audit findings and the purchases upon which it remitted tax prior to October 1995 must be considered as separate and distinct transactions, and that because Ford does not dispute that the purchases upon which it paid tax as a result of the audit were subject to tax, the tax payment made in 1998 was not an overpayment of tax.  


We do not agree that the interpretation of section 144.190.2 is so constrained, even under a principle of strict construction.  The tax was indeed the tax payable by the purchaser of a commodity or service subject to tax, section 144.010.1(12), but that statutory definition does not limit the application of section 144.190.2.  The first phrase of section 144.190.2 refers to “any tax” that has been erroneously or illegally collected.  The last phrase of section 144.190.2 defines the time frame in which to claim a refund as “three years from date of overpayment.”  


“Absent statutory definition, words used in statutes are given their plain and ordinary meaning with help, as needed, from the dictionary.”  American Healthcare Management v. Director of Revenue, 984 S.W.2d 496, 498 (Mo. banc 1999).  An overpayment is defined as “payment in excess of what is due; also : the amount of such excess[.]”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1609 (unabr. 1986).  


A taxpayer pays use tax on a monthly or quarterly basis, not on a transaction-by-transaction basis.  Sections 144.655.1 and 144.660.  In this case, Ford remitted tax under its direct-pay agreement with the Director on a monthly basis.  Even though it may have owed tax on the transactions assessed pursuant to the audit, it had previously paid tax on transactions that the Director agrees were not taxable, and the net result is an overpayment.  The overpayment occurred as of the date that the taxpayer remitted more tax than was due under the taxing statutes; in this case, on February 23, 1998, when Ford remitted tax that was not legitimately due because it did not have a net liability for that much tax for the periods at issue.   Ford was entitled to file a refund claim for the amount of the overpayment within three years of the date of the overpayment.  Ford did so, bringing its refund claim on November 17, 1999, when it made the overpayment on February 23, 1998.  As we have already stated, Ford now does not claim a refund more than the amount paid on February 23, 1998.  


Ford also raises other arguments.  Ford argues that no statute of limitations applies because the overpayment was due to a “clerical error or mistake” on the part of the auditors.  Section 144.190.1.  Ford also argues that there was no consideration for its waiver of the statute of limitations because the auditors failed to honor the Department’s agreement to look for overpayments, and that the Director’s collection of tax pursuant to the audit was therefore invalid.  We do not reach these issues, as we have found that Ford is entitled to a refund under section 144.190.2.  Even though the parties executed the waivers of the statute of limitations as to overpayments as well as assessments, the waiver period (one year from the date they were signed) expired before Ford brought the refund claim at issue.  


In this case, the parties have hotly debated the role and responsibility of the auditor to determine whether the taxpayer is entitled to credits against tax due.  We do not have the 

authority to superintend other agencies’ procedures.  Missouri Health Facilities Review Committee v. Administrative Hearing Comm'n, 700 S.W.2d 445, 450 (Mo. banc 1985).  We have merely determined that Ford’s refund claim as to $1,031,001.22 is not barred by the statute of limitations, and the Director has stipulated that if the statute of limitations does not bar the claim, Ford is entitled to a refund of that amount, plus interest accruing from February 23, 1998.
    Section 144.190.2.  
Summary


We conclude that Ford is entitled to a refund of $1,031,011.22, plus interest on that amount accruing from February 23, 1998.  


SO ORDERED on May 7, 2002.



________________________________



WILLARD C. REINE



Commissioner

	�The Director now agrees that at least $72,000 was audit error and that Ford is entitled to a refund of at least that much, regardless of any statute of limitations defense.  (Pet’r Ex. 16 at 63.)  


	�All statutory references are to the 2000 Revised Statutes of Missouri.  


	�In denying the refund claim, the Director relied on our decision in Autumn Industrial Products, Inc. v. Director of Revenue, No. 99-3479 RV (Mo. Admin. Hearing Comm’n Oct. 23, 2000).  In that case, as in this one, the taxpayer made a payment pursuant to an audit, then contended that it was entitled to an even greater amount as a refund.  However, in that case, the question of whether a payment on an audit issue may be applied as an alleged overpayment on another issue was not raised.  


	�Pet’r Ex. 16 at 66-67.  
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