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DECISION

We dismiss Julie A. Ford’s complaint because it was filed too late.
Procedure


On July 26, 2006, Ford filed a complaint appealing the State Board of Nursing’s (“the Board”) refusal to allow her to sit for the licensed practical nurses’ examination.  The Board filed its motion to dismiss for lack of jurisdiction on August 16, 2006.  Our Regulation 15-3.440(3)(B)2 provides:


Involuntary dismissal.  Involuntary dismissal means a disposition of the case that does not reach the merits of the complaint.


A.  Grounds for involuntary dismissal of the complaint include without limitation:


(I) Lack of jurisdiction[.]

*   *   * 


B.  The commission may grant a motion for involuntary dismissal based on a preponderance of the evidence[.]

We convened a telephone hearing on the motion on September 11, 2006.  Ford represented herself.  Loretta Schouten represented the Board.  Our reporter filed the transcript on 
September 11, 2006.
Findings of Fact


1.
On June 23, 2006, the Board mailed to Ford by certified mail its notice of refusal to allow her to sit for the licensed practical nurses’ examination.

2.
The notice of refusal letter includes the following language:

If you wish to contest the Board decision, you must file a written complaint with the Administrative Hearing Commission, P.O. Box 1557, 301 West High Street, Truman State Office Building, Jefferson City, Missouri 65102, within 30 days of delivery or mailing of this letter by certified mail.
3. On July 26, 2006, Ford filed her complaint with this Commission.

4. July 26, 2006, is more than thirty days after June 23, 2006.
Conclusions of Law

We have jurisdiction to hear an appeal from the Board’s refusal under § 335.046, RSMo 2000.  Section 621.120, RSMo 2000, sets out the deadline for when an applicant like Ford must file her appeal with this Commission:
Upon refusal by any agency listed in section 621.045[
] to permit an applicant to be examined upon his qualifications for licensure or upon refusal of such agency to issue or renew a license of an applicant who has passed an examination for licensure or who possesses the qualifications for licensure without examination, such applicant may file, within thirty days after the delivery or mailing by certified mail of written notice of 
such refusal to the applicant, a complaint with the administrative hearing commission. . . .
(Emphasis added.)

In this case, the Board sent the refusal letter by certified mail.  When the notice is sent by mail, the computation of time to appeal commences on the date of the mailing.
  Ford did not meet the deadline because the date that she filed her complaint, July 26, 2006, is more than thirty days after June 23, 2006, which is the date that the Board mailed its refusal letter.
We cannot determine claims filed outside of the statutory time limit.
  Failure to comply with the statutory time limit for appeal from an administrative agency decision results in the lapse of subject matter jurisdiction and the loss of the right to appeal.

Ford argues that when she read the language in the refusal letter, she thought she had thirty days after the date of delivery.  However, the Missouri Supreme Court has held that when the words “mailing” and “delivery” are used together, “delivery” refers to service other than by mailing.
  While we sympathize with Ford, the law does not allow us to make an exception or change the law.

Summary


We grant the Board’s motion and dismiss the complaint. 

SO ORDERED on September 22, 2006.


________________________________



TERRY M. JARRETT


Commissioner
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