Before the

Administrative Hearing Commission

State of Missouri

WILLIAM R. FLESHER,
)



)



Petitioner,
)




)


vs.

)

No. 11-0078 RL



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


We deny William R. Flesher’s application for renewal of his automobile dealer license.  
Procedure


On January 13, 2011, Flesher filed a complaint appealing the decision of the Director of Revenue (“the Director”) to not renew his automobile dealer license.  The Director filed an answer on February 22, 2011.  We held a hearing on March 28, 2011.  Daniel E. Hunt of Bandré, Hunt and Snider, LLC, represented Flesher.  Legal Counsel David Goring represented the Director.  The matter became ready for our decision on July 7, 2011, the date the last written argument was filed.

Findings of Fact

1. Flesher owned and operated a motor vehicle dealership located at 18500 Edison Road in Lebanon, Missouri.  Flesher also lives at that address, although he is registered to vote at a different address (his mother’s house) in Lebanon, Missouri.
2. Flesher was licensed for the period January 1, 2010, through December 31, 2010.  During this calendar year he reported seven sales.

3. In March of 2010, Flesher was injured, and he had surgery in June.  In the months after his surgery, he was away from his business more than usual for recuperation and physical therapy.  Throughout 2010, his medical issues interfered with his ability to keep his property in good condition.

4. In the past, Flesher had signs on a post at the entrance to his property, visible from the highway.  One was destroyed in 2009 when a truck hit the sign post.  Another was apparently stolen during the summer of 2010.  There was a period of several months in 2010 when there was no sign visible from the highway, from the time the sign was stolen until October, when Flesher put a new sign up on the gate to his property.

5. On September 15, 2010, a Wednesday,  two agents from the Criminal Investigations Bureau of the Department of Revenue (“the Department”), Susan Eiken and James Mead, went to Flesher’s business address to conduct a compliance check of the dealership.  They arrived at approximately 11:05 a.m.
6. When Eiken and Mead arrived at the address, they saw no sign for Flesher’s business that was visible from the highway.  The driveway to the building was gravel, with weeds and dirt showing.  There were no vehicles in the front of the building, which was a large metal shed about two hundred feet off the highway.

7. A sign on the door at the front of the building said:

WM. R. FLESHER

417-532-8330

HRS M-F  9-4

PRE-OWNED VEHICLES
A sapling tree was growing in front of that door, which appeared to be the main entrance to the building.  
8. Eiken and Mead were at the location for about ten minutes.  They tried the doors to the building, but they were locked.  They did not try to call the telephone number on the sign.
9. There were junk cars at the back of the building without prices or buyer’s guides.  Most of the cars were missing parts such as tires, engines or windows.  
10. The Director sent Flesher a “Notice of Refusal to Issue or Renew License” on December 30, 2010, by certified mail.

Conclusions of Law 


We have jurisdiction to determine whether Flesher should be granted a license.
  Flesher has the burden of proof.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.
  

Motor vehicle dealer licenses expire December 31 of each year and must be renewed annually.
  Section 301.562.1 provides that the department “may refuse to issue or renew Flesher’s license “for any one or any combination of causes stated in subsection 2 of this section.”  (Emphasis added.)  The Department’s answer cites the following reasons for denying Flesher’s application:  
2.  The department may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any license issued under sections 301.550 to 301.573 for any one or any combination of the following causes:

*   *   *
(6) Violation of, or assisting or enabling any person to violate any provisions of this chapter and chapters 144, 306, 307, 407, 578, and 643 or of any lawful rule or regulation adopted pursuant to this chapter and chapters 306, 307, 407, 578, and 643;
*   *   *
(8) The applicant or license holder . . . fails to establish or maintain a bona fide place of business[.]

Bona Fide Place of Business


Section 301.560.1 defines what constitutes a bona fide place of business:

(1)  . . .  A bona fide established place of business for any new motor vehicle franchise dealer, used motor vehicle dealer, boat dealer, powersport dealer, wholesale motor vehicle dealer, trailer dealer, or wholesale or public auction shall be a permanent enclosed building or structure, either owned in fee or leased and actually occupied as a place of business by the applicant for the selling, bartering, trading, servicing, or exchanging of motor vehicles, boats, personal watercraft, or trailers and wherein the public may contact the owner or operator at any reasonable time, and wherein shall be kept and maintained the books, records, files 
and other matters required and necessary to conduct the business.  The applicant’s place of business shall contain a working telephone which shall be maintained during the entire registration year.  In order to qualify as a bona fide established place of business for all applicants licensed pursuant to this section there shall be an exterior sign displayed carrying the name of the business set forth in letters at least six inches in height and clearly visible to the public and there shall be an area or lot which shall not be a public street on which multiple vehicles, boats, personal watercraft, or trailers may be displayed. . . .
(Emphasis added.)  Regulation 12 CSR 10-26.010 sets forth the bona fide place of business requirements:

(1) In order to constitute a bona fide established place of business, hereinafter referred to as a “business location,” for boat dealers, boat manufacturers, motor vehicle dealers other than dealers who sell only emergency vehicles, motor vehicle manufacturers, wholesale motor vehicle dealers, public motor vehicle auctions, 
trailer dealers, trailer manufacturers, powersport dealers, and wholesale motor vehicle auctions – 

(A) The business location must be actually occupied and primarily used in whole, or in clearly designated and segregated part, as a place of business by the licensee for the manufacturing, selling, auctioning, bartering, trading, servicing, or exchanging of motor vehicles, trailers, boats, or powersports.
*   *   *

(B) The business location must be open regular business hours during which the public and the department are able to contact the licensee. . . .  The business hours shall be posted at the business location.

*   *   *
(E) Licensees must display an exterior sign that shall be of a permanent nature, erected on the exterior of the structure or on the display area, constructed or painted and maintained to withstand reasonable weather conditions and the sign must be readable.
*   *   *
(2) The bona fide established place of business of a licensee must be maintained for the entire licensure period. . . .
(Emphasis added.)


This is a fairly simple case, and most of the facts are not actually in dispute.  During some portion of 2010, Flesher did not have a sign that was “clearly visible to the public,” and he was not always present at the business during his posted business hours.  Flesher does not deny these things, although he denies that his business was abandoned.  Instead, he maintains that he continued to operate his business but was not always able to meet the requirements of 12 CSR 10-26.010 because his medical condition required him to be away and because his sign was first destroyed and then stolen.  

Flesher testified that although the cars on the exterior of his business were “junk” cars, he could store eight cars within his building and that this is where the higher value cars were 
located.  In written argument, he contends that on September 15, 2010, the investigators did not make any “real attempt to actually ascertain whether the business had been abandoned such as knocking on the doors or otherwise announcing their presence.”
  He also argues that he denied when questioned at the hearing that he was not present at the business on September 15, but his testimony was actually:
Q
Do you recall if you were there on September 15?

A
No, I do not.


Flesher has the burden of proof in this proceeding, not the Director.  His speculation that the Department’s agents did not try hard enough to reach him after they encountered locked doors at his place of business during normal business hours is not enough to make his case.  We conclude that Flesher failed to maintain a bona fide place of business, as that term is defined by 
§ 301.560 and 12 CSR 10-26.010, for at least some portion of 2010.  There is cause to deny Flesher’s application to renew his motor vehicle dealer license under § 301.562.2(6) and (8).
Exercise of Discretion


The word “may” in § 301.562.1 signals discretion, not a mandate.
  We have the same degree of discretion as the Director, but need not exercise it in the same way.
  Although the Director proved that Flesher failed to meet some of the criteria for a “bona fide place of business” during 2010, Flesher testified that his health problems during that year prevented him from doing so.  We decline to exercise our discretion in Flesher’s favor, however, because he presented little evidence to convince us that he did, in fact, maintain a bona fide place of business during the entire licensure period of 2010.  We note that nothing precludes Flesher from working with the Department to satisfy its concerns so that he may become licensed again.
Summary

We deny Flesher’s application to renew his motor vehicle dealer license.

SO ORDERED on July 27, 2011.



_______________________________



KAREN A. WINN



Commissioner
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