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)




)
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)

DECISION


The Director of Public Safety (Director) may discipline James G. FitzGibbon for committing the crime of harassment, but not for violating a regulation.  

Procedure


The Director filed a complaint on March 15, 2004.  On April 23, 2004, the Director filed a motion for summary determination, seeking a decision on part of the complaint.  We heard the parties’ arguments at a telephone conference on June 1, 2004.  FitzGibbon’s testimony at that conference, the content of his answer to the complaint including the attachments to the answer, and the certified court records attached to the motion, establish the following facts.  FitzGibbon does not dispute them.    

Findings of Fact

1. FitzGibbon holds a peace officer license that is current and active and was so at all relevant times.  

2. On the morning of March 19, 2002, FitzGibbon was driving when a driver tailgated him, passed and cut him off, and made obscene gestures toward him.  FitzGibbon followed the driver to a parking garage, observing many more traffic violations including failure to yield to his flashing lights.  FitzGibbon made anonymous threatening telephone calls to the driver on March 19 and 20, 2002.   

3. On November 21, 2003, the Circuit Court of St. Louis County found FitzGibbon guilty, based on a jury verdict, of Class A misdemeanor harassment.  The court imposed a sentence on that date.  State v. FitzGibbon, No. 03CR-002091.  

Conclusions of Law

We have jurisdiction to hear the Director’s complaint.  Section 621.045.2, RSMo 2000.
  The Director has the burden to prove that FitzGibbon has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

I.  Committed a Crime

Pursuant to § 536.073.3, our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if the Director establishes facts that entitle him to a favorable decision and FitzGibbon does not dispute such facts.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  

The Director argues that FitzGibbon is subject to discipline under § 590.080.1(2), which allows discipline if FitzGibbon: 

[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]  

The Director argues that FitzGibbon committed the offense of criminal harassment under 

§ 565.090, RSMo 2000:


1.  A person commits the crime of harassment if for the purpose of frightening or disturbing another person, he 

(1) Communicates in writing or by telephone a threat to commit any felony; or 

(2) Makes a telephone call or communicates in writing and uses coarse language offensive to one of average sensibility; or 

(3) Makes a telephone call anonymously; or 

(4) Makes repeated telephone calls. 


2.  Harassment is a class A misdemeanor. 

(Emphasis added.)  Fitzgibbon admits that he called the driver anonymously and used “harsh and abusive” language, but denies that he had any “criminal intent.”  For an offense under § 565.090, the necessary intent is “the purpose of frightening or disturbing another person.”  The undisputed facts support that inference, and no fact supports any other.  ITT Commercial Finance Corp., 854 S.W.2d at 382.  

Therefore, we conclude that FitzGibbon committed the crime of harassment and enter our decision in the Director’s favor on that charge.  

II.  Violation of a Regulation


Our Regulation 1 CSR 15-3.440(3)(B) also provides that we may enter summary determination against the Director if the undisputed facts entitle FitzGibbon to a favorable decision.  Though the Director’s motion does not cite it, his complaint also seeks discipline under § 590.080.1(6), which allows discipline if FitzGibbon:

[h]as violated a provision of this chapter or a rule promulgated pursuant to this chapter.

(Emphasis added.)  The complaint argues that FitzGibbon violated the Director’s Regulation 

11 CSR 75-13.090, which states:

(2) As used in section 590.080.1, RSMo:

(A) The phrase has “committed any criminal offense” includes a person who has pleaded guilty to, been found guilty of, or been convicted of any criminal offense.

(3) Pursuant to section 590.080.1(6), RSMo, the Director shall have cause to discipline any peace officer licensee who:

*   *   *

(C) Has pleaded guilty to, been found guilty of, or been convicted of a criminal offense, whether or not a sentence has been imposed.

(Emphasis added.)  

However, there is no statutory authority for Regulation 11 CSR 75-13.090.  That regulation cites as authority only § 590.080, RSMo Supp. 2003, which allows discipline for violation of a rule published under “this chapter” – not “this section.”  Thus, § 590.080 itself contains no grant of rulemaking authority; it only allows discipline under authority granted elsewhere in Chapter 590.  Chapter 590, RSMo, gave the Director plenary rulemaking power “to effectuate the purposes of this chapter,” but the General Assembly repealed that statute before the effective date of Regulation 11 CSR 75-13.090.  H.R. 80, 92nd Gen. Assem., 1st Sess. (2001 Mo. Laws 299); Mo. Const. art. III, § 29, for the Director’s rulemaking authority.  After August 28, 2001, § 590.030.5(1) grants rulemaking power to the Director, but specifically for mandatory law enforcement continuing education only.  Our review of the statutes reveals no other rulemaking power under which § 590.080.1(6) applies.  Thus, under the current state of Chapter 590, RSMo, the Director may discipline a licensee for violation of continuing education rules, but no others.  

Therefore, we conclude that FitzGibbon is not subject to discipline under § 590.080.1(6), and we enter our decision in his favor on that charge.  

III.  FitzGibbon’s Argument

FitzGibbon argues that his conduct merits probation and not revocation, but that issue is not before this Commission.  We decide only whether the Director may discipline FitzGibbon.  The Director determines the appropriate degree of discipline in a separate proceeding.  Section 621.110, RSMo 2000.  

Summary


FitzGibbon is subject to discipline under § 590.080.1(2).  FitzGibbon is not subject to discipline under § 590.080.1(6).  Having disposed of the entire complaint, we cancel the hearing.  


SO ORDERED on June 15, 2004.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

�Statutory references are to the 2003 Supplement to the Revised Statutes of Missouri unless otherwise noted.
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