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SCOTT FITZGERALD,
)



)



Petitioner,
)




)


vs.

)

No. 12-1363 PI



)

BOARD OF PRIVATE INVESTIGATOR
)

EXAMINERS,

)




)



Respondent.
)

DECISION


We deny Scott Fitzgerald’s application for licensure as a private investigator because he does not meet one of the statutory requirements for licensure.
Procedure


On August 1, 2012, Fitzgerald filed a complaint appealing the decision of the Board of Private Investigator Examiners (“the Board”) denying his application for licensure.  On September 19, 2012, the Board filed a motion to dismiss.  Because the motion to dismiss contains matters outside the pleadings, we consider it a motion for summary decision.
  Our Regulation 1 CSR 15-3.446(6) provides that we may decide this case without a hearing if the Board establishes facts that Fitzgerald does not dispute and entitle the Board to a favorable decision.

We gave Fitzgerald until October 5, 2012, to respond to the motion, but he did not respond.  The following facts are undisputed.
Findings of Fact

1. Fitzgerald applied for licensure as a private investigator.  By letter dated July 13, 2012, the Board denied his application.

2. Fitzgerald is under the age of 21.
Conclusions of Law 


We have jurisdiction to hear Fitzgerald’s complaint.
  The applicant has the burden to show that he or she is entitled to licensure.
  We decide the issue that was before the Board,
 which is the application.  We exercise the same authority that has been granted to the Board.
  Therefore, we simply decide the application de novo.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.


The Board argues that Fitzgerald does not meet the qualifications for licensure as set forth in § 324.1108:

2. Before an application for a license may be granted, the applicant shall:
(1) Be at least twenty-one years of age[.]

Fitzgerald argues that the Board waived this requirement.  Neither the Board nor this Commission has the power to vary the statutes the legislature has enacted.
  Fitzgerald does not meet the qualifications for licensure, so we cannot grant him a license.
Summary


We grant the Board’s motion.  We deny Fitzgerald’s application because he does not meet one of the requirements for licensure, and we cancel the hearing.

SO ORDERED on October 16, 2012.


________________________________



SREENIVASA RAO DANDAMUDI


Commissioner

�Regulation 1 CSR 15-3.436(4)(A).





�Section 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2011.


�Section 621.120, RSMo 2000.  


�Department of Soc. Servs. v. Mellas, 220 S.W.3d 778 (Mo. App., W.D. 2007).


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  


�State Bd. of Regis’n for the Healing Arts v. Trueblood, WD73875 (April 3, 2012); State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  


�Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).


�Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204, 207 (Mo. banc 1990).
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