Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF NURSING, 
)



)



Petitioner,
)




)


vs.

)

No. 04-0898 BN




)

MARKEL FITCHPATRICK, JR., 
)




)



Respondent.
)

DECISION 


We find no cause to discipline Markel Fitchpatrick, Jr., for driving while intoxicated (“DWI”).  

Procedure


On July 8, 2004, the State Board of Nursing (“the Board”) filed a complaint asserting cause to discipline Fitchpatrick’s license.  Fitchpatrick received a copy of the complaint on 

July 21, 2004, but did not file an answer to the complaint.  


On December 3, 2004, the Board filed a motion for summary determination.  Fitchpatrick responded to the motion by telephone conference on January 5, 2005.  Our Regulation 1 CSR 15-3.440(3)(B)3.A provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and (b) entitle any party to a favorable decision.  

Findings of Fact


1.  Fitchpatrick has been licensed by the Board as a practical nurse since May 2000. 


2.  On September 12, 1994, in the Circuit Court of Cape Girardeau County, Municipal Division, Fitchpatrick pled guilty to DWI, in violation of a City of Jackson municipal ordinance.  The court assessed fines, which Fitchpatrick paid.  


3.  On January 26, 1995, in the Circuit Court of Cape Girardeau County, Municipal Division, Fitchpatrick pled guilty to DWI, in violation of a City of Cape Girardeau municipal ordinance.  The court assessed a fine and sentenced Fitchpatrick to 30 days in the city jail, but suspended the execution of sentence and placed Fitchpatrick on probation.  


4.  Fitchpatrick applied to the Board for licensure as a practical nurse, and was first licensed in May 2000.  Fitchpatrick disclosed the DWIs on his application to the Board, and he received a license.  


5.  On May 29, 2001, in the Circuit Court of Cape Girardeau County, Fitchpatrick pled guilty to DWI, a Class B misdemeanor.  The court suspended the execution of sentence and placed Fitchpatrick on probation, which he successfully completed.    

Conclusions of Law


This Commission has jurisdiction over the Board’s complaint.  Section 621.045.
   The Board has the burden of proof.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


Section 335.066.2 provides: 

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered 

his certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   * 

(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for 

any offense involving moral turpitude, whether or not sentence is imposed[.] 


The Board asserts that DWI is a crime of moral turpitude and is reasonably related to the qualifications, functions or duties of the practical nursing profession.
  


We do not consider Fitchpatrick’s violations of municipal ordinances for two reasons.  First, § 335.066.2(2) allows discipline after a finding of guilty or a plea of guilty or nolo contendere “in a criminal prosecution pursuant to the laws of any state or of the United States.”  “[T]he law in Missouri considers violations of municipal ordinances to be civil matters,” not criminal prosecutions.  City of Cape Girardeau v. Jones, 725 S.W.2d 904, 906 (Mo. App., E.D. 1987).  Therefore, a municipal ordinance violation is not “a criminal prosecution pursuant to the laws of any state.”   


Secondly, Fitchpatrick testified that the first two DWIs were disclosed on Fitchpatrick’s application to the Board.  The Board had full opportunity to investigate these incidents, yet it licensed Fitchpatrick, and he continues to hold a license.  It is patently unfair for the Board to rely on these violations now as a basis for discipline after the Board granted a license to Fitchpatrick.  


The Board also relies on Fitchpatrick’s 2001 DWI.  Section 577.010 provides:  

A person commits the crime of “driving while intoxicated” if he operates a motor vehicle while in an intoxicated or drugged condition.


The qualifications of a licensed practical nurse include good moral character.  Section 335.046.2.  However, a DWI does not necessarily preclude an applicant from demonstrating good moral character, and in this instance it has nothing to do with practical nursing.  There is no evidence that a DWI occurred while Fitchpatrick was on duty.  See State Bd. of Regis’n for the Healing Arts v. Lawrence, No. 95-1222 HA (Mo. Admin. Hearing Comm’n Apr. 11, 1997).  Therefore, the offense of DWI is not reasonably related to the qualifications, functions, or duties of the practical nursing profession.   


Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  


This Commission has on occasion found that DWI is a crime involving moral turpitude.  State Bd. of Regis’n for the Healing Arts v. Lawrence; State Bd. of Nursing v. Bay, No. 03-1899 BN (Mo. Admin. Hearing Comm’n Nov. 18, 2003).  However, decisions of this Commission have no precedential value.  Central Hardware Co. v. Director of Revenue, 887 S.W.2d 593 (Mo. banc 1994).  In State Bd. of Nursing v. Brooks, No. 03-0262 BN (Mo. Admin. Hearing Comm’n Sept. 18, 2003), we stated:  “we must exercise some discretion in considering what constitutes moral turpitude, or the qualifying phrase becomes meaningless and all crimes 

become crimes of moral turpitude.”  In that case, we concluded that the elements of the crime of unlawful restraint did not, by themselves, rise to the level of moral turpitude.  In Director of Public Safety v. Moore, No. 02-1928 PO (Mo. Admin. Hearing Comm’n Nov. 25, 2003), we concluded that false statements did not necessarily rise to the level of moral turpitude.  


The weight of authority from other jurisdictions recognizes that DWI is not a crime of moral turpitude.  Maxwell v. State, 620 So.2d 93, 97 (Ala. Crim. App. 1992); In re Carr, 46 Cal.3d 1089 (1988); O’Neal v. Kammin, 430 S.E.2d 586, 587 (Ga. 1993); In re Oliver, 493 N.E.2d 1237, 1241 (Ind. 1986); State v. Harry, 468 S.E.2d 76, 80 (S.C. App. 1996); Flowers v. Benton County Beer Bd., 302 S.W.2d 335, 339 (Tenn. 1957);  Lopez v. State, 990 S.W.2d 770, 778 (Tex. App. 1999);  Vasquez-Atempa v. Ashcroft, 81 Fed. Appx. 256 (9th Cir. 2003); Lewis v. Alabama Dep’t of Public Safety, 831 F. Supp. 824, 826-27 (Middle District, Ala. 1993); In re Lopez-Meza, 1999 BIA LEXIS 50 (1999). 


Therefore, we cannot say that DWI is per se:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”

In re Frick, 694 S.W.2d at 479.  We conclude that DWI is not a crime involving moral turpitude in this case.  

Summary


We find no cause to discipline Fitchpatrick for DWI.  


SO ORDERED on March 1, 2005.



________________________________



JOHN J. KOPP 



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.


	�The Board does not claim that DWI is an offense an essential element of which fraud, dishonesty, or an act of violence, and we agree that it is not.  
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