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DECISION 


Stephen N. Finzo is subject to Medicaid
 sanctions of $144, which have already been paid.  The Department of Social Services, MO HealthNet Division (“the Department”) is ordered to repay Finzo $6,056 that it has already recouped.  
Procedure


Finzo filed a complaint on May 10, 2007, challenging the Department’s decision to recoup alleged Medicaid overpayments.  

This Commission convened a hearing on the complaint on October 12, 2007.  Finzo represented himself.  Assistant Attorneys General Glen D. Webb and J. Scott Stacey represented the Department.  The Department filed the last written argument on January 18, 2008.  
Findings of Fact

Finzo’s Medicaid Provider Agreement
1.  On October 22, 2002, Finzo completed a “Missouri Medicaid Professional Counselor, Psychology, and/or Social Worker Provider Questionnaire” to become a Medicaid provider as a professional counselor.  Finzo also signed the “Title XIX Participation Agreement for Professional Counselor, Psychology, and/or Social Worker Services,” which states:  

6.  All providers are required to maintain fiscal and medical records to fully disclose services rendered to Title XIX Medicaid recipients.  These records shall be retained for five (5) years, and shall be made available on request by an authorized representative of the Department of Social Services or the U.S. Department of Health and Human Services.  Documents retained must include all records and documents required by applicable regulation and Medicaid manual and bulletin provisions.  All services billed through the Medicaid Program are subject to post-payment review.  This may include unannounced on-site review of records.  Failure to submit or failure to retain documentation for all services billed to the Medicaid Program may result in recovery of payments for Medicaid services and may result in sanctions to the provider’s Medicaid participation[.
]
Prior Review by the Department

2.  The Department conducted a post-payment review of Finzo’s Medicaid claims for January 1 through April 1, 2004.  The Department reviewed a sample of Finzo’s Medicaid claims and found that Finzo:

· billed $68 for services for which no documentation was found in the client’s record to support the services billed, 
· billed for an overlap of times of service, resulting in an overpayment of $48, 
· billed for an incorrect date of service, and 
· billed $10 for services in excess of the number of units justified by the amount of time documented.
Billing for the incorrect date of service did not result in overpayment because it was merely a clerical error in documenting the services that were provided.  The Department extrapolated and determined that Medicaid had overpaid Finzo $505.68 for the review period.  Because the amount was less than $1,000, the Department requested that Finzo repay the money.  
Finzo’s Work at Home Court Advantage
 
3.  In 2005, Finzo worked as a counselor at Home Court Advantage (“HCA”), which was a treatment center with four homes in Bolivar, Missouri.
  HCA served approximately 40 boys, ages 8 through 21.  Finzo provided individual therapy and group therapy.  

4.  Finzo kept “sketch notes,” which were brief summaries of his sessions.  Finzo then wrote progress notes, which were more detailed.  

5.  Finzo submitted his progress notes to June Lake, the medical records coordinator for HCA, when he resigned from there.  

The Department’s Requests for Records 
and Finzo’s Efforts to Obtain Records

6.  On February 21, 2006, the Department notified Finzo that it was conducting a post-payment review.  The Department requested records for an attached list of 27 clients for the period of September 1 through September 30, 2005.  Finzo no longer worked at HCA, but he produced some records in response.  

7.  On April 18, 2006, the Department requested records for the same clients for the period of June 1 through August 31, 2005, and October 1 through November 30, 2005.    
8.  On April 25, 2006, Finzo met with Jack McCrimmon, the administrator at HCA, and delivered a written request for copies of individual and group therapy notes for June through August 2005.  McCrimmon promised copies of the records by April 28, 2006, but HCA was unable to produce the records on April 28 when Finzo went to pick them up.  
9.  Finzo returned to HCA on May 2, 2006, and an employee said that he would check on the records.  

10.  On May 4, 2006, Finzo saw McCrimmon at the post office and stated that he had not gotten the requested records from HCA.  McCrimmon stated that Lake had been terminated because she had not gotten the filing done, and that she had stacks of paper that needed to be filed.  McCrimmon gestured, indicating three to four feet.  McCrimmon stated that he thought that the records had been found, but that if they had been given to Stacy (last name not given in the record), he would be “paranoid.”  

11.  On May 8, 2006, Finzo spoke with a secretary at HCA, who stated that they were pulling archived files but she hadn’t gone through them yet.  She said that she would try to get it done in the next couple of days.  Finzo twice attempted to call the Department’s Program Integrity Unit, but received no answer.  
12.  On May 12, 2006, Finzo again spoke with the secretary at HCA, who stated that McCrimmon was going to go through the file boxes, but that he was out of town and would do it the next week.  

13.  On May 12, 2006, Finzo forwarded copies of the following records to the Department, as summarized in Finzo’s cover letter:  

Enclosed:  

1.  A copy of the communication log between myself and Home Court Advantage, Inc. (HCA) since receiving notification of the audit.
2.  The progress notes I had done on the computer and saved on floppy disk before leaving HCA.  Please note the group notes and some individual notes were done on computer.  The majority of individual therapy notes were done freehand and those were submitted to HCA.  
3.  A copy of the sketch notes for the specified time period.  This is an addition since my first audit.  They may be difficult to read, and I will type them if needed.  

4.  A copy of my date book for the specified time period.[
]  
The sketch notes were for June, July and August 2005.  

14.  On May 18, 2006, Finzo again spoke with the secretary at HCA, who stated that McCrimmon had not been in the office very much and that she had not talked to him about it.  Finzo left a voice message for McCrimmon.  


15.  On May 23, 2006, Finzo again spoke with the secretary at HCA, who stated that McCrimmon had not been in the office very much.  Finzo left another voice message for McCrimmon.  


16.  On May 25, 2006, Finzo sent a written request for McCrimmon to produce the records.  Finzo also wrote to the Department to explain his efforts to obtain the records.  


17.  On June 1, 2006, Finzo wrote a letter to the Department stating that he had spoken with McCrimmon and that HCA could not find the requested records.  


18.  On June 1, 2006, McCrimmon wrote a letter to the Department, stating that the records that Finzo had requested from HCA were not available, but that McCrimmon would “attest to Dr. Finzo providing services and submitting notes to our medical records department for the dates requested.”  McCrimmon stated that “Those records were not placed in the medical record files by our medical records person, who is no longer with us.”  

The Department’s Decision
19.  On May 3, 2007, the Department issued a decision that Finzo was overpaid $6,200 by the Missouri Medicaid program for services performed between June 1 and November 29, 2005.  Almost all of the overpayment was designated as error code A:  “billed for services for which the documentation was not found in the client’s record to support the services billed for that date of service.”  The Department used error code A on claims for which Finzo could not provide progress notes.  However, Finzo performed all of the services for which he billed Medicaid, and he made progress notes for all services.  
20.  The Department also concluded that there was an overpayment of $24 for one claim under error code B:  “Billed individual therapy (90806 (45-50 minutes)) without documenting the begin and end time as required by 13 CSR 70-98.015(4)(D) that says ‘The date (month/date/year) and actual begin and end time (e.g., 4:00-4:30 p.m.) for face-to-face services.’”  The Department also concluded that there was an overpayment of $24 for one claim under error code C:  “Billed two units of family therapy (90847) without documenting the end time of the service as required by 13 CSR 70-98.015(4)(D) that says ‘The date (month/date/year) and actual begin and end time (e.g., 4:00-4:30 p.m.) for face-to-face services.’”  Under error codes B and C, the Department concluded that half of the charge was overpaid ($24 for each claim) because the begin/end times were not properly documented.   
21.  The Department also concluded that there was an overpayment of $96 for two claims for two different patients under error code D:  “Billed for services for which the documentation shows the appointment was cancelled or for which the client did not show up.”  These two claims were a clerical error on Finzo’s part.  
22.  The Department also found one error under error code E and one error under error code F, but no overpayment resulted from these errors.  Error code E was one claim:  “Billed for 
the incorrect date of service according to the date noted in the client’s record.”  The Department noted that this was a clerical error.  Error code F was one claim:  “Billed family therapy (90847) when the documentation indicates the service provided was individual therapy (90806).”  Because family therapy and individual therapy had the same reimbursement rate, no overpayment resulted under error code F.   
23.  The error codes B, C, D, E, and F occurred on claims for six different patients, two of whom had no errors under error code A.  The Department found error code A on 15 patients and a total of 132 claims.  
24.  The Department has already recouped the $6,200 from Finzo.   
Records


25.  Finzo has not provided copies of progress notes or sketch notes for the following services: 


Client

Date of Service
Service

B.C.
9/29/05
90853


J.N.
9/20/05
90853


J.N.
9/22/05
90853

J.N. 
9/26/05
90806


J.N.
9/27/05
90853


J.N.
9/29/05
90853


N.P.
9/12/05
90853


A.W.
9/26/05
90806


R.W.
9/19/05
90806


C.W.
6/30/05
90853


C.W.
7/12/05
90853

Conclusions of Law


We have jurisdiction to hear Finzo’s appeal.
  Finzo has the burden of proof.

I.  Causes for Sanctions
A.  False or Fraudulent Claims
On appeal, Finzo only challenges the Department’s determinations under error code A for missing documentation.  Finzo does not challenge error code D, under which the Department found that he billed $96 for services for which the documentation shows the appointment was cancelled or for which the client did not show up.  However, that does not serve as a settlement that removes the issue from the case.  We make an independent review of the agency’s action.
  We must review all of the alleged violations and determine whether to impose a sanction.   

The Department introduced into evidence as Exhibit F a copy of Regulation 13 CSR 70-3.030, which governed Finzo’s provision of services to the clients in question.  Paragraph (2)(A) provided:  

Sanctions may be imposed by the Medicaid agency against a provider for any one (1) or more of the following reasons: 
1.  Presenting, or causing to be presented, for payment any false or fraudulent claim for services or merchandise in the course of business related to Medicaid[.]

This provision was renumbered as paragraph (3)(A)1 when the regulation was amended effective November 30, 2005, but the quoted language was not changed.
  
Fraud is “an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.”
  The Department found only two errors, totaling $96, under error code D.  We believe Finzo’s testimony that this was a clerical error on his part.  This was merely negligence, and Finzo had no fraudulent intent.  However, because he made the 
claims for two appointments that were cancelled or for which the client did not show up, the claims were false.  This is a basis for a sanction under Regulation 13 CSR 70-3.030(2)(A)1.    
B.  Documentation
1.  Progress Notes


The Department argues that Finzo failed to provide progress notes as required by the Department’s Regulation 13 CSR 70-98.015, which provides: 

(3) Provider Participation.  To be eligible for participation in the MO HealthNet psychiatric/psychology/counseling/clinical social work program, a provider must meet the licensing criteria specified for his or her profession and be an enrolled MO HealthNet provider.  
(A)  The enrolled MO HealthNet provider shall agree to:  
1.  Keep any records necessary to disclose the extent of services the provider furnishes to recipients; and
2.  On request furnish to the MO HealthNet agency or State Medicaid Fraud Control Unit any information regarding payments claimed by the provider for furnishing services under the plan.  
(4) Documentation Requirements for Psychiatric/Psychology /Counseling/Clinical Social Work Services. . . .  Progress notes shall be written and maintained in the patient’s medical record for each date of service for which a claim is filed.  


The Department has pointed to no law that makes a violation of Regulation 13 CSR 70-98.015 a basis for sanctions.  The bases for sanctions are set forth in Regulation 13 CSR 70-3.030, and neither the Department’s answer nor briefing sets forth any legal basis for why a violation of Regulation 13 CSR 70-98.015 would be a basis for sanctions under Regulation       13 CSR 70-3.030.  An agency’s answer to a citizen’s complaint must cite the laws upon which the agency is relying and provide the citizen with due process notice as to the basis for the agency’s action.
  


Further, the Department argues that paragraphs (3) and (4), read together, require the provider to maintain progress notes and provide them upon request, and that Finzo violated this requirement.  Even if the Department had cited a basis for sanctions for violation of Regulation 13 CSR 70-98.015, we disagree with the Department’s reading of the regulation.  Paragraph (3) only establishes how the provider enters the Medicaid program.  Finzo signed a provider agreement and thus met the requirements of paragraph (3).  Paragraph (4) requires that progress notes be maintained in the patient’s medical record and says nothing about producing records.  Finzo agrees that the progress notes should be maintained in the patient’s medical record, which is why he provided the progress notes to HCA.  We find no basis for a sanction for violation of Regulation 13 CSR 70-98.015.   
2.  Adequacy of Documentation

The Department further argues that Finzo did not provide adequate documentation of his services because he could not provide progress notes for all services.  Regulation 13 CSR 70-3.030(2)(A)4, as in effect at the time Finzo provided all of the services in question, provided:  
(A) Sanctions may be imposed by the Medicaid agency against a provider for any one (1) or more of the following reasons:  
*   *   *

4.  Making available, and disclosing to the Medicaid agency or its authorized agents, all records relating to services provided to Medicaid recipients and Medicaid payments, whether or not the records are commingled with non-Title XIX records is mandatory for all providers.  Copies of records must be provided upon request of the Medicaid agency or its authorized agents.  Failure to make these records available on a timely basis at the same site at which the services were rendered, or failure to provide copies as requested, or failure to keep and make available adequate records which adequately document the services and payments shall constitute a violation of this section and shall be a reason for sanction[.]

Regulation 13 CSR 70-3.030(2)(A)4 was renumbered as paragraph (3)(A)4 and was amended effective November 30, 2005, to provide:  

(3) Program Violations.
(A) Sanctions may be imposed by the Medicaid agency against a provider for any one (1) or more of the following reasons: 
*   *   *

4.  Failing to make available, and disclosing to the Medicaid agency or its authorized agents, all records relating to services provided to Medicaid recipients or records relating to Medicaid payments, whether or not the records are commingled with non-Title XIX (Medicaid) records.  All records must be kept a minimum of five (5) years from the date of service unless a more specific provider regulation applies.  The minimum five (5)-year retention of records requirement continues to apply in the event of a change of ownership or discontinuing enrollment in Medicaid.  Services billed to the Medicaid agency that are not adequately documented in the patient’s medical records or for which there is no record that services were performed shall be considered a violation of this section.  Copies of records must be provided upon request of the Medicaid agency or its authorized agents, regardless of the media in which they are kept.  Failure to make these records available on a timely basis at the same site at which the services were rendered or at the provider’s address of record with the Medicaid agency, or failure to provide copies as requested, or failure to keep and make available adequate records which adequately document the services and payments shall constitute a violation of this section and shall be a reason for sanction.   


Both versions of the regulation provided the following definition of adequate documentation:
  

Adequate documentation means documentation from which services rendered and the amount of reimbursement received by a provider can be readily discerned and verified with reasonable certainty.  Adequate medical records are records which are of the type and in a form from which symptoms, conditions, diagnosis, treatments, prognosis and the identity of the patient to which these things relate can be readily discerned and verified with reasonable 
certainty.  All documentation must be made available at the same site at which the service was rendered.  
The Department introduced the prior version of the regulation into evidence as Exhibit F, but cites the current version, Exhibit E, in its answer and briefing.  We generally use the regulations in effect at the time of the conduct in question.
  The prior version was in effect when Finzo provided the services.  The amended version was in effect when the Department requested records from Finzo.  
The regulation creates some ambiguity as to the provider’s duty in a situation such as this, where the provider no longer works at the facility.  The definition of “adequate documentation,” which was unchanged by the amendment to the regulation, requires that:  “[a]ll documentation must be made available at the same site at which the service was rendered.”
    

However, the two versions of the regulation are consistent in that they impose two duties on a Medicaid provider:  (1) to keep adequate records and (2) to make records available to the Department.  Both versions of the regulation provide that “failure to keep and make available adequate records which adequately document the services and payments shall constitute a violation of this section and shall be a reason for sanction.”
   
The Department assigned error code A to claims for which Finzo was unable to produce copies of progress notes.  This is a failure to make documentation available to the Department, not a failure to keep adequate records.
  Although Finzo no longer worked at HCA, the regulation does not provide an exception for this situation when it requires the provider to make records available.  The Department argues that Finzo’s records are inadequate and points to the sketch notes and calendar that Finzo provided to the Department.  There is no evidence that Finzo’s record keeping was inadequate for the claims under which the Department found error code A.  Finzo made progress notes for all patients at issue in this case, and the Department does not dispute that Finzo performed the services.  Finzo was unable to make all progress notes available to the Department because he had not retained personal copies of all of them and he no longer worked at HCA.  We recognize that Finzo made valiant efforts to obtain documents from HCA when he no longer worked there.  Finzo violated the regulation, but we will consider his mitigating factors in determining the sanction.  
3.  Begin and End Times

The Department assigned error code B to one claim for failure to include begin/end times and error code C to one claim for failure to include the end time.  On appeal, Finzo does not challenge error codes B and C.  However, we make an independent review.
  The Department cites Regulation 13 CSR 70-98.015(4), which states:  

Progress notes for psychiatric/psychology/counseling/clinical social work services shall specify:  
*   *   *

(D) The date (month/date/year) and actual begin and end time (e.g., 4:00-4:30 p.m.) for face-to-face services[.]

Once again, the Department has pointed to no law that makes a violation of Regulation 13 CSR 70-98.015 a basis for sanctions.  The Department’s decision and answer cite Regulation 13 CSR 70-3.020(9), which provides: 

The provider is responsible for all services provided and all claims filed using her/his Medicaid provider number regardless to whom the reimbursement is paid and regardless of whom in her/his employ or services produced or submitted the Medicaid claim or both.  The provider is responsible for submitting proper diagnosis codes, procedure codes, and billing codes.  When the length of time actually spent providing a service (begin and end time) is required to be documented, the provider is responsible for documenting such length and time by documenting the starting clock time and the end clock time[.]

(Emphasis added).  This provision was in effect at the times when Finzo provided the services at issue in this case.  However, once again, the Department cites no authority that makes a violation of this regulation a basis for sanctions under Regulation 13 CSR 70-3.030. 


The Department also cites Regulation 13 70-3.030(3)(A)31, which provides that a sanction may be imposed for:  

Failing to take reasonable measures to review claims for payment for accuracy, duplication or other errors caused or committed by employees when the failure allows material errors in billing to occur.  This includes failure to review remittance advice statements provided which results in payments which do not correspond with the actual services rendered[.]

We find no evidence that the two claims were inaccurate just because they did not include begin/end times.  The Department has not established that any error occurred in billing for these services.  


In Stacy v. Department of Social Services, No. 01-1959 SP (Mo. Admin. Hearing Comm’n Oct. 10, 2002), we stated that the requirement to state begin/end times was not found in 
a statute or regulation, but in the Department’s Medicaid Bulletin.  Regulation 13 CSR 70-98.015, which requires a specification of begin/end times, was not in effect at that time.
  In Stacy, we found a basis for sanctions for failure to document begin/end times under the general documentation requirements of Regulation 13 CSR 70-3.030(2)(A)4, now numbered as (3)(A)4.
  We have already discussed Regulation 13 CSR 70-3.030(3)(A)4 at length.  The present case is distinguishable from Stacy because there is no evidence as to the provisions of the Department’s bulletins.  However, we also concluded in another case that failure to include begin/end times rendered the documentation inadequate under Regulation 13 CSR 70-3.030(3)(A)4.
  Therefore, we conclude that failure to include begin/end times is a basis for sanctions under Regulation 13 CSR 70-3.030(3)(A)4.  
4.  “Failure to Maintain Records”
The Department also cites Regulation 13 CSR 70-3.030(3)(A)39, which provides a sanction for:

Failure to maintain records for services provided and all billing done under his/her provider number regardless to whom the reimbursement is paid and regardless of whom in his/her employ or service produced or submitted the MO HealthNet claim or both[.]

This provision was added in the amendment to the regulation effective November 30, 2005.  This provision was not in effect when Finzo provided the services and therefore does not apply.  
5.  Terms of Medicaid Provider Agreement

The Department also cites Regulation 13 CSR 70-3.030(3)(A)7, formerly numbered as paragraph (2)(A)7, which at the time of the services in question allowed sanctions for:  
Breaching of the terms of the Medicaid provider agreement of any current written and published policies and procedures of the Medicaid program (such as are contained in provider manuals or bulletins) or failing to comply with the terms of the provider certification on the Medicaid claim form[.
]

Finzo signed a provider agreement that required him to “maintain fiscal and medical records to fully disclose services rendered to Title XIX Medicaid recipients,” and to retain these records for five years.
   Neither the provider agreement nor the regulation specifies what records should be maintained in order to meet this requirement.  Finzo argues that he left the records with HCA and sensibly fulfilled his duty, which is now embodied in Regulation 13 CSR 70-98.015(4), to keep progress notes as part of the patient’s medical record.  However, the provider agreement also imposes a duty on the provider to retain copies of records.  Finzo has not produced progress notes or even sketch notes for all of the services rendered.  Finzo is now aware of the duty to retain records.  We find a basis for sanctions under Regulation 13 CSR 70-3.030(3)(A)7 because Finzo did not retain copies of records and thus failed to fulfill the duties imposed by the Medicaid provider agreement.   

C.  Incorrect Dates and Codes


The Department found one clerical error under error code E, billing for an incorrect date of service, and one error under error code F in billing for family therapy rather than individual therapy.  However, the Department found that no overpayment resulted from these errors.  The Department’s decision does not cite any regulation that is allegedly violated by these errors.  The Department’s answer quotes the regulations that we have discussed above, but does not specify 
that any violations occurred as a result of these clerical errors.  Therefore, we find no basis for sanctions for these clerical errors.  

D.  Summary of Causes for Sanctions


1.  We may impose sanctions under Regulation 13 CSR 70-3.030(3)(A)1 because Finzo presented two false claims for services that were not performed.  

2.  Finzo violated Regulation 13 CSR 70-3.030(3)(A)4 by failing to make records available to the Department.   

3.  Finzo failed to state begin/end times in two instances, which is a basis for sanctions under Regulation 13 CSR 70-3.030(3)(A)4.  


4.  Finzo breached his Medicaid provider agreement, in violation of Regulation 13 CSR 70-3.030(3)(A)7, by failing to retain records.  
II.  Sanctions

The Department’s Regulation 13 CSR 70-3.030(5) provides: 

Imposition of a Sanction. 


(A) The decision as to the sanction to be imposed shall be at the discretion of the MO HealthNet agency. . . .

The filing of the appeal vests the Department’s discretion in this Commission, but we are not required to exercise it in the same way the Department did.
  

Regulation 13 CSR 70-3.030 provides: 

(4) Any one (1) or more of the following sanctions may be invoked against providers for any one (1) or more of the program violations specified in section (2) of this rule:

*   *   *

(B) Termination from participation in the MO HealthNet program for a period of not less than sixty (60) days nor more than ten (10) years;
(C) Suspension of participation in the MO HealthNet program for a specified period of time; 
(D) Suspension or withholding of payments to a provider;
(E) Referral to peer review committees including PSROs or utilization review committees; 
(F) Recoupment from future provider payments;
(G) Transfer to a closed-end provider agreement not to exceed twelve (12) months or the shortening of an already existing closed-end provider agreement;
(H) Attendance at provider education sessions;
(I) Prior authorization of services;
(J) One hundred percent (100%) review of the provider's claims prior to payment;
(K) Referral to the state licensing board for investigation;
(L) Referral to appropriate federal or state legal agency for investigation, prosecution, or both, under applicable federal and state laws;
(M) Retroactive denial of payments[.]

Regulation 13 CSR 70-3.030(5)(A) provides the following guidelines for imposing a sanction: 

The following factors shall be considered in determining the sanction(s) to be imposed: 


1.  Seriousness of the offense(s)—The state agency shall consider the seriousness of the offense(s) including, but not limited to, whether or not an overpayment (that is, financial harm) occurred to the program, whether substandard services were rendered to MO HealthNet recipients, or circumstances were such that the provider's behavior could have caused or contributed to inadequate or dangerous medical care for any patient(s), or a combination of these.  Violation of pharmacy laws or rules, 
practices potentially dangerous to patients and fraud are to be considered particularly serious;


2.  Extent of violations—The state MO HealthNet agency shall consider the extent of the violations as measured by, but not 

limited to, the number of patients involved, the number of MO HealthNet claims involved, the number of dollars identified in any overpayment and the length of time over which the violations occurred[;] 


3.  History of prior violations—The state agency shall consider whether or not the provider has been given notice of prior violations of this rule or other program policies.  If the provider has received notice and has failed to correct the deficiencies or has resumed the deficient performance, a history shall be given substantial weight supporting the agency's decision to invoke sanctions.  If the history includes a prior imposition of sanction, the agency should not apply a lesser sanction in the second case, even if the subsequent violations are of a different nature; 


4.  Prior imposition of sanctions—The MO HealthNet agency shall consider more severe sanctions in cases where a provider has been subject to sanctions by the MO HealthNet program, any other governmental medical program, Medicare or exclusion by any private medical insurance carriers for misconduct in billing or professional practice.  Restricted or limited participation in compromise after being notified or a more severe sanction should be considered as a prior imposition of a sanction for the purpose of this subsection; 


5.  Prior provision of provider education—In cases where sanctions are being considered for billing deficiencies only, the MO HealthNet agency may mitigate its sanction if it determines that prior provider education was not provided.  In cases where sanctions are being considered for billing deficiencies only and prior provider education has been given, prior provider education followed by a repetition of the same billing deficiencies shall weigh heavily in support of the medical agency’s decision to invoke severe sanctions[.] 

We have found that Finzo failed to retain records and provide records to the Department, which technically violated Regulation 13 CSR 70-3.030(3)(A)4 and 7.  However, Finzo no longer worked at HCA and made every effort to obtain the records from HCA.  We have also found a basis for sanctions for errors on four other claims, each for a different patient.  Twice Finzo billed for services when the patient cancelled or did not show up for an appointment.  Even 
though we concluded that this was negligent rather than intentional, this is a serious violation and results in financial harm to the Medicaid program because the program paid for services that were not performed in those instances.  Finzo also failed to document begin/end times in two instances.     
The regulation requires us to consider whether or not the provider has been given notice of prior violations of the rule.  Finzo was given notice of prior violations for January 1 through April 1, 2004, but the Department requested that he return the overpayment, and there is no evidence that the Department imposed any of the sanctions listed in Regulation 13 CSR 70-3.030(4), such as suspension or withholding of payments or recoupment from future provider payments.  


In the exercise of our discretion, we conclude that no sanction is required for Finzo’s failure to retain records or make records available to the Department.  This case is a unique situation where the provider no longer works at the facility where the services were performed.  Finzo left records with the facility, as he should have, so that they could be made part of the patients’ medical records and enable future providers to give appropriate care.  Finzo made every effort to obtain the records from HCA, but was unable to do so.  He is now aware of the duty imposed by the provider agreement for him to also retain copies of records.  Finzo produced sketch notes or progress notes supporting almost all of the services in question.  We have accepted Finzo’s testimony and found that he made progress notes and provided services for all claims at issue under error code A.  The Department concluded that Finzo was overpaid, but now the Department raises no dispute that Finzo performed all of these services.  Because Finzo performed the services, the Medicaid program did not overpay him.  There is no evidence of any substandard services, potential danger to patients, or fraud.  Because Finzo provided the services and documented them, but simply failed to retain documentation when he no longer worked at 
the facility, we conclude that recoupment or other sanctions enumerated under Regulation 
13 CSR 70-03.030(4) would be too harsh and would be ineffective.  However, Finzo would do well to examine the Department’s Medicaid bulletins in the future and take advantage of any provider education sessions that the Department may offer, so that he can stay informed as to all record keeping requirements that the Department may impose.      

We conclude that recovery of an overpayment is an appropriate sanction for error codes B, C and D.  The overpayments under these codes total $144.  The Department has already recouped $6,200.  Therefore, Finzo is entitled to repayment of $6,056 from the Department.    

Summary


Finzo is subject to sanctions of $144, which have already been paid.  The Department must repay Finzo $6,056 that it has already recouped.  

SO ORDERED on April 2, 2008.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner

	�The Missouri Medicaid program has been renamed MO HealthNet.  Section 208.001.2, RSMo Supp. 2007.  Statutory references are to RSMo 2000, unless otherwise noted.  We use the term “Medicaid” because that was the program existing during the periods at issue.  We opened the case with the Department’s Division of Medical Services as the respondent, and have re-captioned the case with the Department’s MO HealthNet Division as the respondent.  


	�Ex. H.


	�We assume that Finzo was an independent contractor, although this is not expressly stated anywhere in the record.  


	�Ex. L.


	�We use initials to protect client privacy.  


	�Group therapy.  


	�Individual therapy.  


	�Section 208.156.2.    


	�Section 621.055.1. 


	�Kennedy v. Missouri Real Estate Comm’n, 762 S.W.2d 454, 456-57 (Mo. App., E.D. 1988).  


	�The Department quotes this provision, renumbered as paragraph (3)(A)1, in the answer to the complaint, but the Department does not cite this provision in its brief.


	�State ex rel. Williams v. Purl, 128 S.W. 196 201 (Mo. banc 1910).


	�Regulation 1 CSR 15-3.380(2)(E)2; Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  


	�Current Regulation 13 CSR 70-3.030(2)(A), formerly numbered as (1)(A).  The amendment also added some specific requirements to the definition.  


	�Missouri Bd. of Nursing Home Administrators v. Adams, No. 03-1703 (Mo. Admin. Hearing Comm’n Sept. 27, 2005).  


	�The amended regulation, though not in effect when Finzo performed the services, also connects the adequacy of documentation with the patient’s medical records, which would be kept where the services are provided:  





Services billed to the Medicaid agency that are not adequately documented in the patient’s medical records or for which there is no record that services were performed shall be considered a violation of this section.  





Regulation 13 CSR 70-3.030(3)(A)4.


	�We note that the amendment to the regulation added a records retention requirement:  “All records must be kept a minimum of five (5) years from the date of service unless a more specific provider regulation applies.”  This records retention requirement does not apply to this case because the dates of service at issue in this case were all before November 30, 2005, the effective date of the amendments to the regulation.


	�In Grey v. Department of Social Services, No. 00-0018 SP (Mo. Admin. Hearing Comm’n Nov. 16, 2000), we concluded that the provider’s failure to provide progress notes for many dates of service amounted to inadequate documentation in that case because the services rendered could not be “verified with reasonable certainty.”  However, the present case is a unique situation in which the provider no longer works for the facility and made every effort to obtain the records.  Grey was a solo practitioner who usually met with clients in their home setting and kept client files in her bedroom.


� Kennedy, 762 S.W.2d at 456-57.  


	�Regulation 13 CSR 70-3.030(2)(A), which now includes begin/end times within the definition of adequate documentation, was not in effect at that time either.  


	�The Missouri Court of Appeals, Southern District, affirmed our decision.  Stacy v. Department of Social Services, 147 S.W.3d 846, 852 (Mo. App., S.D. 2004).  


	�Corral v. Department of Social Services, No. 05-1010 SP (Mo. Admin. Hearing Comm’n April 18, 2006).  


	�Subsequent amendments have not substantially changed the requirements imposed by the regulation.  


	�The Department’s answer also cites 42 C.F.R. § 431.107(b), which requires each state plan to provide for an agreement between the Medicaid agency and the provider, in which the provider agrees to “[k]eep any records necessary to disclose the extent of services the provider furnishes to recipients[.]”  Finzo and the Department entered into the provider agreement pursuant to this federal regulation.  


	�Department of Social Services v. Mellas, 220 S.W.3d 778, 782-83 (Mo. App., W.D. 2007).
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