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FINDINGS OF FACT AND CONCLUSIONS OF LAW


The Missouri Board of Pharmacy filed a first amended complaint on December 29, 2000, seeking this Commission’s determination that John M. Finney’s pharmacist license is subject to discipline because Finney was under the influence of alcohol while on duty.


This Commission convened a hearing on the complaint on February 8, 2001.  Assistant Attorneys General Bernabe Icaza and Daryl Hylton represented the Board.  Kenneth Coyne, with Jenkins & Kling, P.C., represented Finney.


The parties elected to file written arguments.  The matter became ready for our decision on August 24, 2001, the date the last brief was filed.

Findings of Fact

1. Finney is licensed by the Board as a registered pharmacist, License No. 28302.  He has been licensed since 1972.  His license was current and active at all relevant times.  

2. Finney consumed beer while working on a house on the evening of November 11, 1998.  He returned home around 11:00 or 11:30 p.m. and consumed at least two or three more beers before going to bed between 1:00 and 2:00 a.m. on November 12, 1998.  (Tr. at 110, 123-24.)

3. On November 12, 1998, Finney was working as a relief pharmacist at a drug store in Fredericktown, Missouri.  He arrived for work shortly after 9:00 a.m.    

4. The Board’s investigator, Mike Kidd, appeared at the pharmacy and obtained a urine sample from Finney.  Kidd smelled alcohol on Finney’s breath.  Laboratory testing of the urine sample reflected a blood alcohol content of .12.   

5. The conversion factor used in determining blood alcohol content from a urinalysis is an average; thus, Finney’s actual blood alcohol content could have been as low as .08.  

6. A pharmacist must have visual acuity in order to read prescriptions.  A pharmacist must have the mental capacity to interpret prescriptions, determine if generics are available, and consult with patients. 

7. Alcohol is a central nervous system depressant.  The central nervous system, which includes the brain and all the nerves, regulates a person’s motor skills, senses, and ability to reason.  

8. At a blood alcohol content level of .12, a person would have diminished judgment, control, attention, and visual acuity.  

9. At a blood alcohol content level of .08, the alcohol would affect a person’s senses, motor skills, visual acuity, ability to reason, and ability to count.  

10. Someone with a blood alcohol content as high as .12 could mask the overt symptoms of alcohol to the layperson.  

11. No mistakes were found in Finney’s work on November 12, 1998.  

12. Persons who worked in the pharmacy with Finney smelled alcohol on his breath, but did not observe any other indications of alcohol use.  The pharmacy owner contacted the Board due to his concern about the situation.  

Conclusions of Law


We have jurisdiction to hear the Board’s complaint.  Section 621.045.1.
  The Board has the burden of proving that Finney has committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


Finney strenuously objected to evidence of the lab report of the urine test.  The Board presented abundant evidence of the test’s reliability and the adequacy of the investigator’s methodology.  Therefore, we conclude that the lab report was properly admitted into evidence.    


The Board asserts cause to discipline under section 338.055.2 for:  


(1) Use of any . . . alcoholic beverage to an extent that such use impairs a person’s ability to perform the work of any profession licensed or regulated by this chapter;

*   *   *


(5) Incompetency, misconduct, [or] gross negligence . . . in the performance of the functions or duties of any profession licensed or regulated by this chapter; 

*   *   *


(13) Violation of any professional trust or confidence[.]

The functions and duties of the pharmacy profession consist of:  

the interpretation and evaluation of prescription orders; the compounding, dispensing and labeling of drugs and devices pursuant to prescription orders; the participation in drug selection 

according to state law and participation in drug utilization reviews; the proper and safe storage of drugs and devices and the maintenance of proper records thereof; consultation with patients and other health care practitioners about the safe and effective use of drugs and devices; and the offering or performing of those acts, services, operations, or transactions necessary in the conduct, operation, management and control of a pharmacy. . . . 

Section 338.010.1.  

I.  Use of Alcohol


The Board showed that at a blood alcohol content level of .12, a person would have diminished judgment, control, attention, and visual acuity.  Even at a blood alcohol content level of .08, the alcohol would affect a person’s senses, motor skills, visual acuity, ability to reason, and ability to count.  The duties of a pharmacist require visual acuity in order to read prescriptions.  A pharmacist must have the mental capacity to interpret prescriptions, determine if generics are available, properly dispense and label the drugs, and consult with patients.  


Section 338.055.2(1) allows discipline for the use of alcohol to an extent that impairs one’s ability to perform the work of a pharmacist.  As the Missouri Supreme Court has stated in a case involving a medical practitioner:  

Looking to the policy and object of our Medical Practice Act as a whole, we find it to be an exercise of the inherent police power of the state in the protection of its people attempting to secure to the people the services of competent practitioners learned and skilled in the science of medicine, of good moral character and honorable and reputable in professional conduct.  The license granted places the seal of the state’s approval upon the licentiate and certifies to the public that he possesses these requisites. 

State ex rel. Lentine v. State Bd. of Health, 65 S.W.2d 943, 950 (Mo. 1933).  Statutes authorizing the regulation and discipline of professional licenses “are remedial statutes enacted in the interest of the public health and welfare and must be construed with a view to suppression 

of wrongs and mischiefs undertaken to be remedied.”  Bhuket v. Bd. of Regis’n for the Healing Arts, 787 S.W.2d 882, 885 (Mo. App., W.D. 1990).  


We recognize, as Finney argues, that no one actually noticed that he exhibited signs of drunkenness, other than the smell of alcohol on his breath, and he is an experienced pharmacist with no indications of errors in his work.  However, we must construe the disciplinary statutes in light of their broad purpose to protect the public.  The laboratory test showed that Finney had a blood alcohol content of .12.  The expert testimony establishes that Finney’s blood alcohol content could actually have been as low as .08.  Even at that level, the alcohol would affect a person’s senses, motor skills, visual acuity, ability to reason, and ability to count.  These are all capacities that a pharmacist must have to perform the duties of the profession. 


Finney argues that the blood alcohol content, as established by a urine sample, is an average of the level between the previous urination and the urine sample.  He presents the incredible argument that after drinking beer the night before, he did not urinate before he went to work.  If there were no objective standard to measure intoxication, laws such as the DWI laws and the licensing statute at issue could never be enforced.
   Finney had a blood alcohol content of .12, and persons present in the pharmacy could smell alcohol on his breath.  There was no evidence contrary to the expert evidence that a person’s ability to function would be impaired at a blood alcohol content of .12, or even at .08.  Therefore, we conclude that there is cause to discipline Finney’s license under section 338.055.2(1) for the use of alcohol to an extent that impaired his ability to perform the duties of a pharmacist.  

II.  Incompetency, Gross Negligence, and Misconduct


Incompetency is either a licensee’s general lack of present ability, or a lack of disposition to use his otherwise sufficient present ability, to perform a given duty.  Missouri Bd. for Architects, Prof'l Eng'rs and Land Surveyors v. Duncan, No. AR-84-0239 at 116-17 (Mo. Admin. Hearing Comm'n Nov. 15, 1985), aff'd, 744 S.W.2d 524 (Mo. App., E.D. 1988); Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  Misconduct is “the willful doing of an act with a wrongful intention[.]”  Duncan, at 125.  Gross negligence is “an act or course of conduct which demonstrates a conscious indifference to a professional duty,” and that indifference constitutes “a gross deviation from the standard of care which a reasonable person would exercise in the situation.”  Duncan v. Missouri Bd. for Architects, Prof'l Eng'rs and Land Surveyors, 744 S.W.2d 524, 533 and n.6 (Mo. App., E.D. 1988).  The mental state for gross negligence is equivalent to recklessness, id.; thus, gross negligence and misconduct are mutually exclusive.  


Because no errors in Finney’s work were established, we cannot say he was incompetent, although coming to work as a pharmacist while still intoxicated would at least call into question one’s disposition to use professional abilities.  However, due to the degree of responsibility involved in the pharmacy profession, Finney’s conduct demonstrates a conscious indifference to a professional duty.  Mistakes in the dispensation of drugs could be harmful or fatal to pharmacy patrons, and going to work as a pharmacist with such a high level of intoxication presents a serious risk.
  Therefore, his license is subject to discipline under section 338.055.2(5) for gross negligence.  Because Finney did not do any willful act with a wrongful intention, he is not subject to discipline for misconduct.  

III.  Violation of Professional Trust and Confidence

A professional trust or confidence is engendered by a party's reliance on the special knowledge and skills evidenced by professional licensure.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  By going to work with a blood alcohol content of .12, as we have already stated, Finney presented a serious risk to the patrons he served.  The smell of alcohol on Finney’s breath raised concerns among those with whom he worked, and would certainly be a cause for concern for any ordinary, reasonable pharmacy customer.  Therefore, Finney breached the professional trust or confidence that the pharmacy customers and co-workers placed in him.  Finney’s license is subject to discipline under section 338.055.2(13) for a violation of professional trust or confidence.  

Summary


Finney went to work as a pharmacist with a blood alcohol content of .12.  Therefore, his license is subject to discipline:  


under section 338.055.2(1) for the use of alcohol to an extent that impaired his ability to function as a pharmacist; 


under section 338.055.2(5) for gross negligence; 


and under section 338.055.2(13) for a violation of a professional trust or confidence.  


SO ORDERED on August 29, 2001.



________________________________



WILLARD C. REINE



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  





	�Effective August 28, 2001, a person is guilty of driving with excessive blood alcohol content if the person has a blood alcohol content of .08 or more.  S.B. 36.  That legal standard was previously .10.  Section 577.012.1.  


	�See section 577.203.1(3), which does not allow a flight crew member to work within eight hours after consuming any alcoholic beverage.  
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