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MEMORANDUM AND ORDER


On July 24, 1998, Fidelity Security Life Insurance Company (FSL) filed a complaint challenging the Director of Revenue’s June 24, 1998, final decision assessing insurance premium tax for 1996.  FSL also named the Director of Insurance as a party-respondent.
  FSL argues that (1) it is entitled to a carryover of unused credits for examination fees and guaranty association assessments, (2) it is entitled to deduction for payments on stop-loss policies, and (3) third-party administrator charges and fees should not be included within its taxable premiums.  


FSL filed a motion for summary determination on September 3, 1999.  Respondents filed a cross-motion for summary determination on September 30, 1999.  Respondents filed the last 

written argument on November 5, 1999.  Steven C. Krueger and James A. Donley, with 

Morrison & Hecker L.L.P., represent FSL.  Mark W. Stahlhuth represents the Director of Insurance.  Joe Page represents the Director of Revenue.    


We held oral argument on the motions on January 31, 2000.  Eric Anderson represented the Director of Revenue.  


Pursuant to section 536.073.3, RSMo Supp. 1999,
 our Regulation 1 CSR 15-3.450(4)(C) provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and (b) entitle any party to a favorable decision.  

ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 

(Mo. banc 1993).  

Findings of Fact

1. FSL is a life insurance company organized and existing under the laws of the State of Missouri with its principal place of business in Kansas City, Missouri.

Examination Fees and Guaranty Association Assessments

2. FSL underwent an examination by the Missouri Department of Insurance (DOI) in 1995 (the 1995 examination).

3. The total cost of the 1995 examination was $185,141.19.  FSL paid most of this amount in 1995 when it incurred the cost.  FSL received two invoices totaling $16,318.64 in late 1995, and FSL paid these two invoices on January 2, 1996.

4. The following table illustrates FSL’s payment of the total cost of the 1995 examination:

Date of Invoice
Invoice Number
Invoice Amount
Period Covered by Invoice
Date Paid by FSL
FSL Check No.
Amount Deducted on 1995 Return
Amount Deducted on 1996 Return

7/6/95
9506RF0011
26,863.15
June 1995
7/19/95
2084552
26,863.15


8/7/95
9507RF0013
36,491.14
July 1995
8/10/95
2085167
36,491.14


9/6/95
9508RF0012
42,213.07
Aug. 1995
9/14/95
2086004
42,213.07


10/4/95
9509RF0016
53,933.82
Sept. 1995
10/11/95
2086713
53,933.82


11/6/95
9510RF0018
9,321.37
Oct. 1995
11/8/95
2087450
9,321.37


11/17/95
96111
16,000.00
none noted
1/2/96
2088660

16,000.00

12/5/95
9511RF0016
318.64
Nov. 1995
1/2/96
2088669

318.64










TOTAL

185,141.19



168,822.55
16,318.64

5. On its original 1995 Missouri premium tax return, FSL claimed deductions for examination fees in the amount of $169,622.55 and a valuation fee credit of $1,000 against its 2% premium tax of $96,677.66 so that its net premium tax owed was reduced to zero.  The DOI disallowed an $800 deduction taken, resulting in examination fees paid during 1995 of $168,822.55 against its 2% premium tax of $96,677.66 so that its net premium tax remained at zero.  FSL thus had an unused examination fee credit in the amount of $73,144.89 in 1995.  On May 5, 1997, FSL received an undated notice from the DOI that the maximum deduction that the DOI would allow on the 1996 return for examination fees was $16,318.64, the amount actually paid in 1996.

6. The DOI allowed a 1996 deduction for examination fees in the amount of $16,318.64, the amount of examination fees actually paid in 1996, but disallowed the deduction 

for examination fees in the amount of $73,144.89, the amount of examination fees from FSL’s originally filed 1995 Missouri state tax return that exceeded the 2% premium tax.

7. Section 376.720 creates a non-profit legal entity known as the Missouri Life and Health Insurance Guaranty Association (MOLHIGA), and provides that all member insurers shall remain members of the association as a condition of their authority to transact insurance business in Missouri.  The purpose of MOLHIGA is to protect people against the lapse of life and health insurance coverage due to financial impairment or insolvency of an insurance company.
  MOLHIGA is authorized to provide assistance to insurance companies with financial difficulties.  To effectuate that purpose, section 376.735.2 authorizes MOLHIGA to issue assessments against its member insurers.  

8. On its original 1995 Missouri premium tax return, FSL included a deduction for guaranty association fees paid in the amount of $23,956, which was not utilized due to the net premium tax being reduced to zero with the deduction for examination fees.

9. On its original 1996 Missouri premium tax return, FSL included a deduction for $89,463.53 in examination fees paid.  $89,463.53 equals the sum of $16,318.64, the portion of the examination fees paid in 1996, and $73,144.89, the amount of the examination fees paid during 1995.  However, the deduction exceeded the tax due from FSL’s original 1995 Missouri state tax return.

10. On its original 1996 Missouri premium tax return, FSL included a deduction for guaranty association fees paid in the amount of $57,602, which included $23,956, the 20% tax credit amount deductible during 1995, but which exceeded the tax due for 1995.

11. On May 5, 1997, FSL received an undated notice from the DOI stating that the allowable deduction on the 1996 return for guaranty association fees was $33,646.  The DOI disallowed FSL’s deduction for guaranty association fees in the amount of $23,956, which was the unused guaranty association 20% credit, carried over from FSL’s 1995 return.

12. On July 9, 1997, FSL challenged the disallowance of FSL’s deduction of unused credits for examination and guaranty association fees carried over from FSL’s 1995 return by filing a request for a refund of $97,692 with the Department of Revenue.

13. On August 21, 1997, the Department of Revenue denied FSL’s claim for refund, stating that the tax statutes do not allow the carry-forward of unused credits.

14. In February 1998, FSL filed amended premium tax returns with the DOI for tax years 1995 and 1996.

15. On its amended 1995 Missouri premium tax return, FSL claimed deductions for examination fees in the amount of $168,822.55 and a valuation fee credit of $1,000 against its 2% premium tax of $92,226.90, reducing its net premium tax owed to zero.  This resulted in total unused examination fee credits in the amount of $77,595.65.

16. FSL also claimed a credit for MOLHIGA payments in the amount of $23,956, which was not utilized due to the net premium tax being reduced to zero with the deductions for examination and valuation fees.

17. On its amended 1996 Missouri premium tax return, FSL included a deduction for examination fees paid in the amount of $93,913.64, which equals the sum of $16,318.64, that portion of the examination fees paid in 1996, and $77,595, the amount paid during 1995, but which exceeded the tax due from FSL’s amended 1995 Missouri premium tax return (FSL rounded this amount from $77,595.65)  (Ex. G).

18. On its amended 1996 Missouri premium tax return, FSL included a deduction for guaranty association fees paid in the amount of $57,602, which included $23,956, the unused guaranty association 20% credit carried over from FSL’s amended 1995 Missouri premium tax return.

19. The following table represents the amount of credit for guaranty association assessments shown on FSL’s amended 1995 Missouri premium tax return:


Assessment
Assessment
Percent
Amount of


Year
Amount
Deducted
Credit

1990 Annuity

20%


1990 Health
$
6,100
20%
$
1,220


1990 Life
6,990
20%
1,398


1991 Annuity

20%


1991 Health
490
20%
98


1991 Life
2,860
20%
572


1992 Annuity

20%


1992 Health

20%


1992 Life
6,250
20%
1,250


1993 Annuity
20,210
20%
4,042


1993 Health
180
20%
36


1993 Life
10,020
20%
2,004


1994 Annuity
31,360
20%
6,272


1994 Health
28,860
20%
5,772


1994 Life

6,460
20%

1,292

Total
$119,780

$23,956

20. The following table represents the amount of credit for guaranty association assessments shown on FSL’s amended 1996 Missouri premium tax return:


Assessment
Assessment
Percent
Amount of


Year
Amount
Deducted
Credit

1991 Annuity

20%


1991 Health
$
490
20%
$
98


1991 Life
2,860
20%
572


1992 Annuity

20%


1992 Health

20%



1992 Life
6,250
20%
1,250


1993 Annuity
20,210
20%
4,042


1993 Health
180
20%
36


1993 Life
10,020
20%
2,004


1994 Annuity
31,360
20%
6,272


1994 Health
28,860
20%
5,772


1994 Life
6,460
20%
1,292


1995 Annuity
33,170
20%
6,634


1995 Health

20%



1995 Life

28,370
20%

5,674

Total
$168,230

$33,646

21. In May 1998, the DOI completed its examination of FSL’s amended returns.  In a letter dated May 6, 1998, the DOI, in giving credits to FSL in the amount of $51,866.64, effectively disallowed FSL’s deduction for guaranty association fees in the amount of $23,956, which was the unused guaranty association 20% credit, carried over from FSL’s 1995 return, and examination fees in the amount of $77,595, which was the unused examination fees credit carried over from FSL’s 1995 return.

Amount Paid Under Stop-Loss Policies

22. On its amended 1996 Missouri premium tax return, FSL included a deduction in the amount of $1,488,113.41 on line 2f, “Health Insurance Benefits for employer groups and union groups.”

23. The entire amount listed on line 2f ($1,488,113.41) represents the payments by FSL during 1996 to employers under stop loss insurance policies reimbursing the employer for medical and health benefits paid for their employees.  FSL claimed no other deduction on that line for group health insurance benefits paid.

24. In its letter dated May 6, 1998, the DOI disallowed the deduction taken on line 2f of FSL’s amended 1996 return.

Administrative Fees and Charges of Third-Party Administrators

25. FSL’s amended 1996 return indicates $14,505,714.50 as the amount of total premiums. 

26. In its letter dated May 6, 1998, the DOI increased FSL’s total premium amount by $184,384 and stated that this was the amount of administrative fees and charges that third-party administrators (TPAs) received for 1996.  The DOI attributed $121,572 of this amount to amounts received by affiliated TPAs and $62,812 for amounts received by non-affiliated TPAs.  During 1996, FSL policyholders paid $121,572 in administrative fees and charges to Forrest T. Jones & Company (FTJ&C) and Forrest T. Jones Consulting Company (FTJCC) for services as TPAs on behalf of FSL with respect to insurance policies issued by FSL in the state of Missouri.  FTJ&C and FTJCC are affiliated with FSL through common ownership.  Other persons, not affiliated with FSL, also acted as TPAs on behalf of FSL with respect to insurance policies issued by FSL in the state of Missouri.
  The total premium recognized by FSL as received on its behalf by such other persons with respect to these policies was $628,119.  In addition to the premiums recognized by FSL, these other persons charged fees, which the DOI estimates at $62,812, directly to FSL’s policyholders for services rendered in administering these policies. 

27. FTJ&C’s and FTJCC’s administrative fees and charges are charged to certain insureds of FSL who opt to have payment terms other than standard semi-annual or annual payments.  The fees and charges reimburse FTJ&C and FTJCC for administrative costs associated with altering the billing cycle for that particular insured.  FSL does not receive any of those administrative fees and charges.  

28. FTJ&C and FTJCC do not charge such administrative fees and charges to every insured of FSL, and the administrative fees and charges are not based on the risk incurred by FSL in insuring individuals.  

29. FSL is not aware of what administrative fees and expenses are charged by non-affiliated TPAs or to whom they are charged, nor does FSL receive such fees and expenses.  

30.  The parties agree that the amount of such fees may be reasonably estimated based on the $628,119 total premium recognized by FSL together with the following facts:  (1) the percentages of billing fees on FSL’s nationwide recognized premium for FTJ&C and FTJCC were 2.4% for 1995, 4.0% for 1996, and 3.8% for 1997; and (2) the percentage of billing fees on FSL’s nationwide recognized premium for the largest non-affiliated TPA was 10% for the same time frame.  In reaching the $62,812 figure for non-affiliated TPAs, the DOI opted to use a 10% rate.

1996 Premium Tax Assessment

31. In its May 6, 1998, letter, the DOI determined that FSL’s 1996 premium tax was $126,843, and its credits were $51,866.64, resulting in a net tax of $74,976.  

32. The DOR issued its tax assessment for the 1996 amended return on June 24, 1998.  The DOR accepted the DOI’s disallowance of excess credit amounts from FSL’s amended 1995 return to its amended 1996 return.  The DOR applied payments of $66,409 to the premium tax of $74,976, resulting in a $8,567 balance due.  

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.  FSL has the burden to prove that it is not liable for the amounts that the 

Director assessed.  Section 136.300.1, RSMo Supp. 1999, H.R. 516, 90th Gen. Assem., 1st Reg. Sess. (1999 Mo. Laws 578), and section 621.050.2.

I.  Examination Fees


Missouri law requires the Director of Insurance to examine the financial condition, affairs, and management of any insurance company doing business in Missouri.  Sections 374.190 and 374.205.  FSL underwent such an examination by the Director of Insurance in 1995.  According to sections 374.160, 374.207 and 374.220, the costs for such examinations are charged to the insurance company being examined.  The total cost of the examination was $185,141.19.  FSL paid most of this amount in 1995 as the cost was incurred, but it received two notices totaling $16,318.64 in late 1995, and paid these invoices on January 2, 1996.  FSL seeks to carry over into 1996 the $77,595 in unused credit from 1995.    

Section 148.370 provides:  

Every insurance company or association organized under the laws of the state of Missouri and doing business under the provisions of sections 376.010 to 376.670, 379.205 to 379.310, 379.650 to 379.790 and chapter 381, RSMo, . . . shall, as hereinafter provided, quarterly pay, beginning with the year 1983, a tax upon the direct premiums received by it from policyholders in this state, whether in cash or in notes, or on account of business done in this state, for insurance of life, property or interest in this state, at the rate of two percent per annum, which amount of taxes shall be assessed and collected as hereinafter provided[.]

Section 148.380 provides:  


1.  Every such company, on or before the first day of March in each year, shall make a return verified by the affidavit of its president and secretary, or other chief officers, to the director of the department of insurance, stating the amount of all direct premiums received by it from policyholders in this state, whether in cash or in notes, during the year ending on the thirty-first day of December, next preceding.  Upon receipt of such returns the director of the department of insurance shall verify the same and certify the amount of tax due from the various companies on the 

basis and at the rate provided in section 148.370, taking into consideration deductions and credits allowed by law, and shall certify the same to the director of revenue together with the amount of the quarterly installments to be made as provided in subsection 2 of this section, on or before the thirtieth day of April of each year.  


2.  Beginning January 1, 1983, the amount of the tax due for that calendar year shall be paid in four approximately equal estimated quarterly installments, and a fifth reconciling installment.  The first four installments shall be based upon the tax for the immediately preceding taxable year ending on the thirty-first day of December, next preceding.  The quarterly installments shall be made on the first day of March, the first day of June, the first day of September and the first day of December.  Immediately after receiving certification from the director of the department of insurance of the amount of tax due from the various companies, the director of revenue shall notify and assess each company the amount of taxes on its premiums for the calendar year ending on the thirty-first day of December, next preceding.  The director of revenue shall also notify and assess each company the amount of the estimated quarterly installments to be made for the calendar year.  

Section 148.400 provides:  

All insurance companies or associations organized in or admitted to this state may deduct from premium taxes payable to this state . . . registration fees and examination fees paid[.]

FSL argues that it should be allowed a deduction in 1996 for the examination fees that it was unable to deduct in 1995.  In effect, FSL seeks a carryover of the deduction.  

This Commission already addressed this issue in Financial Assurance Inc. v. Director of Revenue and Director of Insurance, No. RV-86-2482 (Mo. Admin. Hearing Comm’n Jan. 30, 1989).  The Commission concluded that section 148.350.2 authorizes the refund/credit of tax payments in excess of taxes due, and no more; thus, no carryover was authorized by the statutes.  FSL asserts that this ruling was incorrect.    

FSL argues that section 148.400 does not specifically limit the deduction to examination fees paid during the year and that it does not specifically prohibit a taxpayer from carrying over excess deductions to subsequent years.  FSL argues that if the legislature wished to specify that deductions are allowed only for examination fees paid during that year, it would have said so.  FSL points to section 148.390, which provides that an insurer may deduct from the gross amount of premiums received on policies or contracts providing health insurance benefits for the benefit of some or all of the employees of one or more employers “the entire amount of benefit payments actually made during the year beginning January 1, 1975 and during each subsequent year.”  FSL maintains that the purpose of the statute is to reimburse insurance companies for the costs incurred in the examination process, and that this purpose would not be fulfilled if insurance companies are not allowed to carry over unused examination expenses to subsequent years.  FSL argues that section 135.503.3, RSMo Supp. 1999, expressly provides for a carryover of the deduction against premium taxes available to insurance companies that make cash investments in a Missouri certified capital company only because section 135.503.2, RSMo Supp. 1999, specifically limits the annual deduction to ten percent, and that an express carryover provision was thus required.  

However, numerous deductions in the tax statutes are limited to the particular tax year in question without specific language from the legislature.  Deductions depend on legislative grace and are allowable only to the extent authorized by statute.  Brown Group, Inc. v. Administrative Hearing Comm’n, 649 S.W.2d 874, 877 (Mo. banc 1983).  This principle may also be applied to tax credits.  The statutes do not provide for a carryover of unused credits for examination fees.  As in Financial Assurance, this Commission has previously denied carryovers of unused deductions or credits that are not authorized by statute.     

FSL argues that Respondents’ reading would unfairly harm small insurance companies, which would have less tax against which to credit the examination expenses.  However, the legislature has made no distinction between large and small companies, and could have enacted a carryover provision if it desired. 

FSL finally asserts that section 148.350, upon which this Commission relied in Financial Assurance, does not address the calculation of the actual amount of taxes due, or of credits and deductions.  However, section 148.350 supports Respondents’ position because it provides that the tax shall be calculated for the year.  It contains no carryover provisions.  

We conclude that FSL is not entitled to a carryover of the $77,595 unused examination fee credit from 1995 to 1996, as the statutes do not provide for a carryover.  

II.  Guaranty Association Fees


Section 376.745.1 provides:  

A member insurer may offset against its premium tax liability to this state [a guaranty association assessment] to the extent of twenty percent of the amount of such assessment for each of the five calendar years following the year in which such assessment was paid. 

Section 376.745.1 further provides that “[i]n the event a member insurer should cease doing business, all uncredited assessments may be credited against its premium tax liability for the year it ceases doing business.”  FSL argues that the intent of this provision is to allow an insurance company to offset against its premium tax the entire amount paid to MOLHIGA.  However, this provision specifically applies when a member insurer ceases doing business.  

FSL asserts many of the same arguments that it made with respect to the examination fees.  FSL argues that section 376.745 contains no limitation on the deduction and that the purpose of section 376.745 is to reimburse insurance companies for the amount of the 

assessments.  It further argues that Respondents’ interpretation would harm smaller insurance companies, which have less tax against which to deduct the assessments.  We reject these arguments for the same reasons that we rejected them as to the examination fees.  As we have already stated, deductions depend on legislative grace and are allowable only to the extent authorized by statute.  Brown Group, 649 S.W.2d at 877.  We cannot write into the statutes a carryover provision for guaranty association fees any more than we can for examination fees, when there is no carryover provision in the statutes.  Further, section 376.745.1 expressly provides that the deduction is for guaranty association fees paid during the previous five years.  To accept FSL’s argument would subvert the plain language of the statute.   

FSL further argues that section 376.745.1 does not limit the credit to “up to” a certain percentage as in section 135.501.  We find no section 135.501 in the statutes, but section 135.503.1, RSMo Supp. 1999, provides a premium tax credit for the investment of certified capital.  However, section 135.503.3 specifies that unused credits may be carried over, and section 376.745.1 does not.  

We conclude that FSL is not entitled to a carryover of the unused guaranty association fee credit from 1995 to 1996, as the statutes do not provide for a carryover.  

III.  Amounts Paid Under Stop-Loss Policies

Section 148.390.1 authorizes certain premium tax deductions.  Section 148.390.2 provides:  


In addition to the foregoing deductions, every insurer may take the following deductions from the gross amount of premiums received on policies or contracts providing health insurance benefits for the benefit of some or all of the employees of one or more employers or for the benefit of the members of a union or unions, whether or not such benefits are payable through a trustee:  

*   *   *


(4) The entire amount of benefit payments actually made during the year beginning January 1, 1975, and during each subsequent year.  

FSL argues that the stop-loss policies are policies providing health insurance benefits for the benefit of employees.  

In Associated Indus. of Missouri v. Angoff, 937 S.W.2d 277, 285 (Mo. App., W.D. 1996), the court held that the Director of Insurance did not have the authority to promulgate a regulation regulating stop-loss policies as medical expense insurance.  The court stated:  

By definition, group health insurance does not provide benefits to the employer, and no policy of group health insurance is permitted to pay any benefit directly to the employer.  Stop-loss insurance, on the other hand, does benefit the employer.  It is issued to an employer or the trustees of a self-funded plan to protect the employer or trust from unusual or catastrophic losses.  It provides no direct benefits whatsoever for any employee or their dependents.   

Id. at 283.  The court quoted Travelers Ins. Co. v. Cuomo, 14 F.3d 708, 723 (2d Cir. 1993), which stated:  

Self-insured employee benefit plans and their employer sponsors . . . often purchase stop-loss insurance to protect themselves against excess or catastrophic losses.  Unlike traditional group-health insurance, stop-loss insurance is akin to reinsurance in that it does not provide coverage directly to plan members or beneficiaries.  Rather, most stop-loss policies . . . provide coverage to the plan itself if the total amount of claims paid by the plan exceeds the amount of anticipated claims by a specified sum.  


FSL argues that Associated Industries dealt with a different issue than this case and is not controlling because “policies or contracts providing health insurance benefits” is a broader category than “group health insurance.”  However, we find that the reasoning of that case applies.  Under the stipulated facts of this case, the stop-loss policies reimburse the employer for medical and health benefits paid for their employees.  FSL argues that the benefits actually inure 

to the employees, and that without stop loss policies, many employers may not be able to provide health insurance at all.  However, the deduction, in the amount of the benefit payments, is allowable from the gross amount of premiums received on policies or contracts providing health insurance benefits for the benefit of employees.  Section 148.390.2.  The premium received on a stop-loss policy is not a premium on a policy providing health insurance benefits.  The stop-loss policy protects the employer from an unusual or catastrophic loss under a self-funded plan.  The deduction is taken from the gross amount of premiums received on policies or contracts providing health insurance benefits—the deduction is tied to the premium.  The premium received on a stop-loss policy is not a premium on a policy providing health insurance benefits; it is a premium on a policy providing protection to the employer.  FSL is a life insurance company.  Other than the payments on stop-loss policies, it claimed no deduction for group health insurance benefits paid, presumably because it did not issue any group health insurance policies.  FSL received no premiums on group health insurance policies and thus made no benefit payments on such policies.     

FSL argues that if the intent of the statute is to provide a deduction to encourage the availability of employer-provided health insurance, it makes no difference whether the amount is paid to reimburse the employer for amounts paid by the employer under a self-funded plan or whether the amount goes to the health care provider for payment of medical claims.  However, we must apply the plain language that the legislature used.  The deduction is for health insurance benefit payments and is taken against the gross amount of premiums received on policies or contracts providing health insurance benefits.  The payments on stop-loss policies do not meet these criteria.  

Therefore, we conclude that FSL is not entitled to the deduction.    

IV.  Third-Party Administrator Charges

Section 148.370 imposes the premium tax on “direct premiums received” by the insurance company.  The DOI included in FSL’s premium tax base the TPA charges and fees for altered billing cycles. 

Section 376.1080 provides in part:  

If an insurer uses the services of an administrator, the payment to the administrator of any premiums or charges for insurance by or on behalf of the insured party shall be deemed to have been received by the insurer[.]


Section 376.1088 provides in part:  


2.  When an administrator collects funds, the reason for collection of each item shall be identified to the insured party and each item shall be shown separately from any premium. . . .


3.  The administrator shall disclose to the insurer all charges, fees and commissions received from all services in connection with the provision of administrative services for the insurer[.]

FSL argues that the TPAs’ charges and fees for altered billing cycles are not part of the direct premiums received and are thus not subject to tax.  FSL cites Northwestern Masonic Aid Ass’n v. Waddill, 40 S.W. 648, 650 (Mo. 1897).  The law existing at that time provided for two types of life insurance companies:  one consisting of fraternal and benevolent associations that collected assessments for the payment of insurance coverage, and the other consisting of other insurance companies, denominated as “old line premium life insurance companies.”  Id.  The court held that companies doing business under the assessment plan were not subject to premium tax because they did not receive premiums.  Id.  FSL thus argues that Missouri law takes a narrow reading of “premiums,” and that the TPA charges and fees are not part of the “premiums or charges for insurance” under section 376.1080.  

Respondents rely on insurance treatises.  5 Holmes’ Appleman on Insurance section 24.1 (1998) states:  

Applying sound actuarial analysis in underwriting, insurers calculate the total anticipated losses for policy periods and establish an apt pro rata amount of premiums to charge its insureds for each policy period.  For each unit of insurance coverage, an estimated administrative cost is also added to the estimated total losses to be paid-out.  The total premium (net premium plus administrative costs) charged each policyholder/insured is customarily called gross premium.  The term net premium means that part of the premium charged directly for the risk transferred and assumed by the insurer.  Factoring the administrative costs into the premium is called loading.  

5 Couch on Insurance 3d section 69:1 (1996) states:  

The gross premium consists of two components, the “net premium,” also called “pure premium,” and the “loading rate.”  The net premium is intended to meet the cost of casualty losses, both current and future, while the “loading rate” is the sum added to the net premium to cover management and administration, risk charges, taxes, profits, and interest.  


We find little authority guiding this issue.  An insurance company obviously charges enough in premiums to cover the costs of conducting its business, and if it does not use a TPA, it will be subject to tax on the full amount of the premium collected.  According to the treatises cited by Respondents, administrative costs such as those at issue are commonly regarded as part of the premium.  The use of a TPA is a common insurance practice.  5 Holmes’ Appleman on Insurance section 2.5 (1996).  If we accepted FSL’s interpretation, an insurance company would avoid tax on the mere happenstance that it used a TPA.  FSL relies on section 376.1088.2, which states that when an administrator collects funds, it must state each item separately from any premium.  However, FSL has not shown that its TPAs charged the administrator fees and charges separately from the premium.  Section 376.1088.3 further requires that the administrator 

disclose to the insurer all charges and fees received, but FSL admits that it does not even have information as to the amount of TPA charges and fees.  

Under section 376.1080, TPA charges and fees are deemed received by the insurer. Although we are mindful that statutes imposing a tax must be strictly construed in favor of the taxpayer, section 136.300.1, RSMo Supp. 1999, H.R. 516, 90th Gen. Assem., 1st Reg. Sess. (1999 Mo. Laws 578), FSL has failed to show how this situation is different from any administrative costs incurred by FSL.  The TPA is acting on behalf of FSL.  Therefore, we conclude that FSL has failed to show that its TPA charges and fees for altered billing cycles cannot be included within its tax base as “direct premiums received.”  Section 148.370.  


FSL argues that if the TPA charges and fees can be included in its premium tax base, then the DOI did not properly estimate the amount of such charges and fees received by non-affiliated TPAs.  The parties agree that the amount of such fees may be reasonably estimated based on the $628,119 total premium recognized by FSL together with the following facts:  (1) the percentages of billing fees on FSL’s nationwide recognized premium for FTJ&C and FTJCC were 2.4% for 1995, 4.0% for 1996, and 3.8% for 1997; and (2) the percentage of billing fees on FSL’s nationwide recognized premium for the largest non-affiliated TPA was 10% for the same time frame.  In reaching the $62,812 figure for non-affiliated TPAs, the DOI opted to use a 10% rate. 

If the taxpayer does not provide sufficient data for us to precisely calculate the tax advantage to which the law entitles it, “the Commission shall make as close an approximation as it can.  Doubt may be resolved against [the taxpayer] at whose door the uncertainty can be laid.”  Dick Proctor Imports, Inc. v. Director of Revenue, 746 S.W.2d 571, 575 (Mo. banc 1988).  FSL asks us to make an estimate of the TPA charges and fees for non-affiliated TPAs by examining 

the affiliated TPAs.  However, the only evidence as to non-affiliated TPAs is that the administrative charges and fees for FSL’s largest non-affiliated TPA was 10%.  As we have noted, section 376.1088.3 requires an administrator to disclose to the insurer all charges and fees that it received, yet FSL does not have this information.  Because we do not have sufficient data, we must make an approximation.  As required by Dick Proctor, 746 S.W.2d at 575, we resolve the doubt against FSL and accept the DOI’s estimate of the TPA charges by non-affiliated TPAs as 10% of the premiums received.  

Summary 


We conclude that FSL is not entitled to a carryover of unused credits for examination fees or guaranty association fees, nor is it entitled to a deduction for payments made on stop-loss policies.  We further conclude that TPA charges can be included in FSL’s premium tax base as determined by the DOI.  


Therefore, FSL is liable for 1996 Missouri premium tax as the Director of Revenue assessed.  


We deny FSL’s motion for summary determination and grant Respondents’ cross-motion for summary determination.  


SO ORDERED on February 8, 2000.



________________________________



WILLARD C. REINE



Commissioner

�Although FSL actually named the Department of Insurance, the Director of the department is the proper party.  


�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.


�Section 376.715.2.


�We infer that “non-affiliated” means that there was not common ownership between the companies.  See section 376.1075(2).  
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