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State of Missouri
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)
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)
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)




)
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)

DECISION 


The certified public accountant (“CPA”) certificate, the CPA license, and the CPA firm permit held by James F. Ferris, Jr., are subject to discipline because Ferris’ firm failed to enroll in a peer review program and Ferris failed to respond to a communication from the State Board of Accountancy (“the Board”) within 30 days.
Procedure


The Board filed a complaint on February 10, 2010, seeking this Commission’s determination that cause exists to discipline Ferris’ CPA certificate, CPA license, and CPA firm permit.  Ferris did not file an answer.

On August 3, 2010, the Board filed a motion to amend its complaint by interlineation to add the word “not” to paragraph 16 of the complaint so that it reads:  “Ferris also stated on his 2009 firm permit renewal application that he was not enrolled in peer review.”  We granted the Board’s motion on August 4, 2010.


This Commission convened a hearing on the complaint on August 18, 2010.  Samantha A. Green represented the Board.  Ferris did not appear and was not represented by counsel.

The matter became ready for our decision on September 9, 2010, because neither party submitted briefs by that date.  Had either party submitted a brief on time, September 20, 2010, was the last date for filing simultaneous reply briefs.  The Board filed its brief on September 29, 2010, 20 days past due.  However, this brief was not accompanied by a motion to file out of time.  Therefore, we did not issue an order admitting the brief, and we do not take this brief into account in making our decision.  Ferris did not file a brief.

The Board served a request for admissions on Ferris on June 29, 2010, but Ferris did not respond to the request for admissions.  Under Supreme Court Rule 59.01, made applicable to this Commission by 1 CSR 15-3.420, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.
  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, opinion or conclusion, so long as the opinion called for is not an abstract proposition of law.”
  That rule applies to all parties, including those acting pro se.
  Section 536.073
 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.

Findings of Fact

1. Ferris holds a CPA certificate and CPA license.  The certificate was originally issued on October 2, 1989.  The license is currently expired.
2. Ferris also holds a CPA firm permit as a sole practitioner.  This permit was originally issued on August 14, 2002 and expired on October 30, 2009.
3. Ferris completed a firm permit renewal application on October 27, 2008.  On this application, he stated that he performed one audit, one review, and five compilations for the previous licensure period of November 1, 2007, through October 31, 2008.  These services are known as attest services.  At the time of this renewal, Ferris’ firm was not participating in a peer review program.
4. In a letter dated November 25, 2008, the Board informed Ferris that as of January 1, 2008, his firm is required to participate in a peer review program if it performs “one (1) or more attest engagements, reviews or compilations[.]”

5. Ferris completed a firm permit renewal application on September 25, 2009.  On this application, he stated that he performed two audits and two compilations for the previous licensure period of November 1, 2008, through October 31, 2009.  He also stated that he enrolled in a peer review program.
6. Despite his statement on the 2009 renewal application, Ferris was not enrolled in a peer review program and had not enrolled in a peer review program as of August 18, 2010.
7. During both licensure periods – November 1, 2007, to October 31, 2008, and November 1, 2008, to October 31, 2009 – Ferris’ business address was in Illinois.

8. In a letter dated March 25, 2009, the Board informed Ferris that it opened a complaint against him because he failed to provide the Board with evidence that he “enrolled in an acceptable peer review program for [Missouri].”

9. Ferris received the aforementioned letter on March 31, 2009.  Also in the aforementioned letter, the Board directed Ferris to respond by April 27, 2009.  Ferris did not respond, either by the Board’s deadline or afterwards.
Conclusions of Law


This Commission has jurisdiction over the Board’s complaint.
  The Board has the burden of proof.
  The Board alleges that there is cause to discipline Ferris’ CPA certificate, CPA license, and CPA firm permit pursuant to § 326.310.2, which states:
The board may file a complaint with the administrative hearing commission as provided by chapter 621, RSMo, or may initiate settlement procedures as provided by section 621.045, RSMo, against any certified public accountant or permit holder required by this chapter or any person who fails to renew or surrenders the person's certificate, license or permit for any one or any combination of the following causes: 

*   *   *
(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter or any lawful rule or regulation adopted pursuant to this chapter;
*   *   *
(19) Failure, on the part of a holder of a certificate, license or permit pursuant to section 326.280 or 326.289, to maintain compliance with the requirements for issuance or renewal of such certificate, license, permit or provisional license or to report changes to the board pursuant to sections 326.280 to 326.289[.]
Count I – Failure to Enroll in Peer Review Program


Section 326.289.9 states:
The board shall require by rule, as a condition to the renewal of permits, that firms undergo, no more frequently than once every three years, peer reviews conducted in a manner as the board shall specify. The review shall include a verification that individuals in the firm who are responsible for supervising attest, review and compilation services or sign or authorize someone to sign the accountant's report on the financial statements on behalf of the firm meet the competency requirements set out in the professional standards for such services[.]
Pursuant to this statute, the Board promulgated the following regulations:
· 20 CSR 2010-5.080(2):
As of January 1, 2004, any out-of-state firm with a Missouri permit, that is not enrolled in a peer review program that satisfies the requirements of this chapter, and which has been engaged to perform more than two (2) attest services in any calendar year, shall enroll in the MSCPA peer review administration program, or an approved peer review program as prescribed in 20 CSR 2010-5.070.  The firm must enroll in an approved peer review program within ninety (90) days after entering into an engagement for the third attest service in any calendar year.  The firm shall be required to verify, on the application to renew an office, that it is enrolled in an approved peer review program.

· 20 CSR 2010-5.080(3):

As of January 1, 2008, any firm seeking renewal of its permit to practice public accounting, and which has performed one (1) or more attest engagements, reviews, or compilations, in any calendar year, shall enroll in the MSCPA peer review administration program, or an approved peer review program as prescribed in 20 CSR 2010-5.070. The firm must enroll in an approved peer review program within ninety (90) days after entering into an engagement for its first attest, review, or compilation service. The firm shall be required to verify, on the application to renew an office, that it is enrolled in an approved peer review program.
· 20 CSR 2010-5.090(1):

Any certified public accounting firm (“firm”) required to have a current permit issued pursuant to Chapter 326, RSMo, shall be enrolled in an approved peer review program as prescribed in 20 CSR 2010-5.080.

During the licensure period of November 1, 2007 through October 31, 2008, Ferris’ firm engaged in one audit, one review, and five compilations and did not enroll in a peer review program.  However, the evidence does not clearly indicate whether these audit, review, and compilations were provided in calendar year 2007 or calendar year 2008.  But we can logically infer that Ferris’ firm was in violation of at least one, if not both, of these regulations.  If all of 
this licensure period’s attest services occurred in calendar year 2007, then Ferris’ firm is in violation of 20 CSR 2010-5.080(2).  If all of this licensure period’s attest services occurred in calendar year 2008, then Ferris’ firm is in violation of 20 CSR 2010-5.080(3).  If these attest services were evenly spread through both calendar years, then Ferris’ firm is in violation of both regulations.  Furthermore, failure to be enrolled in a peer review program as prescribed in 20 CSR 2010-5.080 is a violation of 20 CSR 2010-5.090(1).

Therefore, Ferris is subject to discipline under § 326.310.2(6) for violation of two or more of the aforementioned regulations.  Furthermore, by not enrolling in a peer review program, Ferris’ firm failed to maintain compliance with the requirements for renewal of a firm permit.  Therefore, Ferris is subject to discipline under § 326.310.2(19).

During the licensure period of November 1, 2008, through October 31, 2009, Ferris’ firm engaged in two audits and two compilations and did not enroll in a peer review program.  Thus, Ferris’ firm was in violation of 20 CSR 2010-5.080(3) and consequently 20 CSR 2010-5.090(1).  Therefore, Ferris is subject to discipline under § 326.310.2(6) for violation of the aforementioned regulations.  Furthermore, violation of the aforementioned regulations also subjects Ferris to discipline under § 326.310.2(19).
Count II

Regulation 20 CSR 2010-3.060(7) states:
A licensee, when requested, shall respond to communications from the board within thirty (30) days of mailing of these communications by registered or certified mail.
Ferris failed to respond to the Board’s letter of March 25, 2009.  This is a violation of 20 CSR 2010-3.060(7).  This in turn subjects Ferris to discipline under § 326.310.2(6).
Summary


Ferris’ CPA certificate, CPA license, and CPA firm permit are subject to discipline under § 326.310.2(6) and (19).

SO ORDERED on December 8, 2010.


                                                                __________________________________

                                                                SREENIVASA   RAO   DANDAMUDI 


                                                                Commissioner
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