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DECISION


Joshua Ferguson is subject to discipline because he pled guilty to attempted criminal sodomy – a crime reasonably related to the qualifications, functions or duties of his profession and crime involving moral turpitude.
Procedure


On July 14, 2008, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Ferguson.  On February 4, 2009, Ferguson was personally served with a copy of the complaint, our notice of complaint/notice of hearing, and our order of December 31, 2008, resetting the hearing date.  On April 8, 2009, Ferguson filed a letter stating that he is “willing to accept the consequences from the Board of Nursing.”  On May 5, 2009, we held a hearing on the complaint.  Loretta L. Schouten represented the Board.  Neither Ferguson nor anyone representing him appeared.  The matter became ready for our decision on May 5, 2009, the date the transcript was filed.

Findings of Fact

1. Ferguson is a licensed practical nurse (“LPN”).  His license is, and was at all relevant times, current and active.
2. On May 8, 2006, in Johnson County, Kansas, Ferguson engaged in an internet chat with a detective who was posing as a 14 year-old girl.  Ferguson suggested that they meet and have oral sex, and he drove to a residence in Olathe to meet the girl with the purpose of having oral sex with her.
3. On April 30, 2007, in the District Court of Johnson County, Kansas, Ferguson pled guilty to attempted criminal sodomy.  He was sentenced to 13 months’ incarceration followed by 24 months’ supervised probation.
Conclusions of Law 


We have jurisdiction to hear the complaint.
  The Board has the burden of proving that Ferguson has committed an act for which the law allows discipline.
  


The Board cites the request for admissions that it served on Ferguson on February 23, 2009.  Ferguson did not respond to the request.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.
  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, opinion or conclusion, so long as the opinion called for is not an abstract proposition of law.”
  That rule applies to all parties, including those acting  pro se.
  Our Regulation 1 CSR 15-3.420(1) applies that rule to this case.


Ferguson admitted facts and that those facts authorize discipline.  But statutes and case law instruct that we must “separately and independently” determine whether such facts constitute cause for discipline.
  Therefore, we independently assess whether the facts admitted allow discipline under the law cited.

The Board argues that there is cause for discipline under § 335.066.2, which authorizes discipline when:
(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]
I. Professional Standards – Subdivision (5)


The Board’s complaint and its request for admissions both state:  “Licensee’s conduct constitutes incompetency, gross negligence, and misconduct in the performance of the functions and duties of a licensed practical nurse.”  But the Board failed to cite the provision of law – 
§ 335.066.2(5) – that references this cause for discipline.  The Board asks us to find cause for discipline only under § 335.066.2(2) as cited above.  We can find cause for discipline only on the law cited in the complaint.
  In addition, the Board’s request for admissions does not ask Ferguson to admit to any conduct other than pleading guilty to a crime.  While we have found that Ferguson committed the underlying conduct based on his guilty plea and conviction,
 there is no evidence that the conduct of attempting sodomy was “in the performance of the functions 
or duties of any profession licensed or regulated by sections 335.011 to 335.096” as required to find cause for discipline under subdivision (5).

The Board failed to place Ferguson on notice that this was a potential ground for discipline and failed to prove that there is cause for discipline under § 335.066.2(5).
II.  Criminal Offense – Subdivision (2)

Ferguson pled guilty to attempted criminal sodomy under K.S.A. 21-3505:

(a) Criminal sodomy is:

(1) Sodomy between persons who are 16 or more years of age and members of the same sex or between a person and an animal;

(2) sodomy with a child 14 or more years of age but less than 16 years of age;
(3) causing a child 14 or more years of age but less than 16 years of age to engage in sodomy with any person or animal.

(b) It shall be a defense to a prosecution of criminal sodomy as provided in subsection (a)(2) that the child was married to the accused at the time of the offense.

(c) Criminal sodomy as provided in subsection (a)(1) is a class B nonperson misdemeanor.  Criminal sodomy as provided in subsections (a)(2) and (a)(3) is a severity level 3, person felony.

Sodomy is defined in K.S.A. 21-3501 as follows:

(2) “Sodomy” means oral contact or oral penetration of the female genitalia or oral contact of the male genitalia; anal penetration, however slight, of a male or female by any body part or object; or oral or anal copulation or sexual intercourse between a person and an animal. . . .

A.  Reasonably Related to Profession

The qualifications of an LPN include good moral character.
  A nurse is someone who must be trusted with people, including children, who are helpless and vulnerable.  Therefore, the 
offense of attempt to commit criminal sodomy is reasonably related to the qualifications, functions or duties of the nursing profession.

There is cause for discipline under § 335.066.2(2).

B. Moral Turpitude


Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]

In Brehe v. Missouri Dep’t of Elementary and Secondary Education,
 a case that involved discipline of a teacher’s certificate under § 168.071 for committing a crime involving moral turpitude, the court referred to three classifications of crimes:

(1) crimes that necessarily involve moral turpitude, such as frauds (Category 1 crimes);

(2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (Category 2 crimes); and

(3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee (Category 3 crimes).

The sodomy statute in Kansas is different than Missouri’s in that in (a)(1) it appears to criminalize consensual relations between adults if they are of the same sex.  For that reason, we find that the Kansas sodomy law is a Category 3 crime.  But Ferguson attempted to commit the 
crime as set forth in (a)(2).  He attempted to have oral sex with a 14-year-old girl.  This is a crime involving moral turpitude.

There is cause for discipline under § 335.066.2(2).

Summary

Ferguson is subject to discipline under § 335.066.2(2), but not under § 335.066.2(5).

SO ORDERED on July 14, 2009.



________________________________



JOHN J. KOPP



Commissioner

�Section 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2008.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  


�Briggs v. King, 714 S.W.2d 694, 697 (Mo. App., W.D. 1986).  


�Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).  


�Kennedy v. Missouri Real Estate Comm’n, 762 S.W.2d 454, 456-57 (Mo. App., E.D. 1988).  


�Sander v. Missouri Real Estate Comm’n, 710 S.W.2d 896, 901 (Mo. App., E.D. 1986).


�Carr v. Holt, 134 S.W.3d 647, 649 (Mo. App., E.D. 2004) (citing James v. Paul, 49 S.W.3d 678, 682-83 (Mo. banc 2001)).


�The Board’s complaint does not cite this law, but cites only the definition of sodomy.


�Section 335.046.2, RSMo. 2000.


�In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  


�213 S.W.3d 720 (Mo. App., W.D. 2007).


�Id. at 725 (quoting Twentieth Century-Fox Film Corp. v. Lardner, 216 F.2d 844, 852 (9th Cir. 1954)).





PAGE  
6

