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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On December 11, 1998, John G. Feld (Feld) filed a petition challenging the Director of Revenue’s final decision assessing him Missouri income tax, interest, penalties, and additions to tax for the 1993 tax year.  Feld argues that he had no federal adjusted gross income in 1993 and that Missouri income tax cannot be assessed against him because he is a citizen, not just a resident.  This Commission convened a hearing on the petition on July 1, 1999.  Feld presented his case.  Associate Counsel Linda Davis represented the Director.  


The parties elected to file written arguments.  The matter became ready for our decision on January 18, 2000, the date the last written argument was filed.

Findings of Fact

1. Feld resided in Alton, Missouri, in 1993.  He has resided in Alton, Missouri, for the past 20 years.

2. In 1993, Feld performed services for the following three entities and received remuneration for his services as follows:

Richardson Investments, Inc.

$14,785

Donald Richardson

$  7,267

Dave Meeker Auto, Inc.

$  3,711

3. Richardson Investments, Inc., Donald Richardson, and Dave Meeker Auto, Inc., sent W-2 forms to Feld and to the Internal Revenue Service (IRS) showing compensation paid in 1993 to Feld in the amounts set forth in the preceding paragraph.

4. Feld did not file a 1993 Missouri income tax return.

5. On October 21, 1996, the Director received from the IRS a Form 4549-A showing that Feld had federal adjusted gross income of $25,763 for tax year 1993, according to a federal audit.  The IRS form indicated that Feld’s filing status was married filing separately and that he was allowed one personal exemption for himself and the standard deduction for married filing separately.  The form stated that Feld’s federal tax liability was adjusted to $3,293 for 1993.

6. On December 31, 1996, the Director issued a federal audit non-filer notification to Feld.  The notification indicated that the IRS adjusted Feld’s federal income tax liability and that Feld was required to file a Missouri income tax return to avoid additional interest and penalties.  Feld responded to the notification by a letter dated January 24, 1997, stating his objections. 

7. The Director issued a notice of adjustment to Feld on March 19, 1997, indicating tax due for 1993 in the amount of $865, additions of $216.25, penalties of $62, and interest.  The notice of adjustment indicated the following calculations:

a. Federal adjusted gross income


$25,763

b. Missouri adjusted gross income


$25,763

c. Standard deduction



$  3,100

d. Federal income tax deduction



$  3,293

e. Personal exemption



$  1,200

f. Total deductions



$  7,593

g. Taxable income



$18,170

h. Total Missouri income tax



$     865

i. Withholdings and payments



$         0

j. Missouri income tax due



$     865

Feld responded to the notice of adjustment by a letter dated April 7, 1997, stating his objections.   

8. The Director issued a notice of deficiency to Feld on May 6, 1997, indicating tax due for 1993 in the amount of $865, additions of $216.25, penalties of $62, and interest.  By letter dated June 20, 1997, Feld protested the notice of deficiency.

9. On November 13, 1998, the Director issued a final decision to Feld for tax year 1993, indicating an assessment of tax due in the amount of $865, additions of $216.25, penalties of $62, and interest.

10. On December 8, 1998, Feld sent notices to Richardson Investments, Inc., and Donald Richardson concerning the correction of the W-2 forms, but the notices were not delivered because the addresses had changed. 

11. On December 9, 1998, Feld sent the IRS substitute 1993 W-2 forms with a request that the IRS correct the previous W-2 forms to show wages or other compensation as follows:

Richardson Investments, Inc.
$0

Donald Richardson

$0

Dave Meeker Auto, Inc.
$0

Conclusions of Law


We have jurisdiction to hear Feld’s petition.  Section 621.050.1, RSMo 1994.
  Feld has the burden to prove that he is not liable for the amounts assessed.  Section 621.050.2, RSMo 1994.  We do not merely review the Director’s decision, but we find the facts and make an independent decision by applying existing law to the facts.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  We must do what the law requires the Director to 

do.  Id. at 20-21.  Neither the Director nor this Commission has any power to change the law.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).

Tax


Feld argues that he was not required to file a 1993 Missouri income tax return because he did not have any federal adjusted gross income in 1993.   He further argues that Missouri income tax cannot be imposed on him because he is a Missouri citizen and because the tax law applies only to residents. 


The Director asserts that Feld’s 1993 Missouri income tax should be computed based on the information provided by the IRS.  The Director argues that Feld owes Missouri income tax as assessed pursuant to sections 143.121, RSMo Supp. 1993, and 143.011.


Section 143.011 provides in part:  “A tax is hereby imposed for every taxable year on the Missouri taxable income of every resident.”  A Missouri resident is taxable on all income, no matter where it is earned.  Section 143.121, RSMo Supp. 1993; Hiett v. Director of Revenue, 899 S.W.2d 870, 873 (Mo. banc 1995).  Section 143.101 defines “resident” as:

an individual who is domiciled in this state, unless he (1) maintains no permanent place of abode in this state, (2) does maintain a permanent place of abode elsewhere, and (3) spends in the aggregate not more than thirty days of the taxable year in this state; or who is not domiciled in this state but maintains a permanent place of abode in this state and spends in the aggregate more than one hundred eighty-three days of the taxable year in this state.


“‘Domicile’” is that place where a person has his true, fixed and permanent home and principal establishment to which, whenever he is absent, he has the intention of returning.”  In re Estate of Potashnick, 841 S.W.2d 714, 720 (Mo. App., E.D. 1992).  “A person can have but one domicile, which, when once established, continues until he renounces it and takes up another in its stead.”  In re Estate of Toler, 325 S.W.2d 755, 759 (Mo. 1959). 


Feld was a resident of Missouri in 1993.  He was domiciled in Alton, Missouri, where he had his fixed permanent home for 20 years.  He is subject to Missouri income tax pursuant to sections 143.121, RSMo Supp. 1993, and 143.011.  His status as a citizen does not alter the statutory requirement as it pertains to residency.


Feld raises a number of constitutional challenges to the tax statutes.  However, this Commission does not have jurisdiction to consider constitutional challenges to a statute.  Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc 1990).  We must apply the statutes as written.  Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204, 207 (Mo. banc 1990).  Therefore, we do not rule on Feld’s constitutional challenges.  

A.  Adjusted Gross Income


Feld’s Missouri adjusted gross income is his federal adjusted gross income, subject to the modifications in section 143.121, RSMo Supp. 1993.  Section 143.121.1, RSMo Supp. 1993, provides:


1.  The Missouri adjusted gross income of a resident individual shall be his federal adjusted gross income subject to the modifications in this section.


Feld objected to the information provided by the IRS to the Director.  However, Feld admitted that he received $25,763 for services he performed in 1993.  The IRS determined that Feld’s federal adjusted gross income for 1993 was $25,763.  Feld presented no evidence that the IRS changed its determination in response to Feld’s substitute W-2 forms that he submitted on December 9, 1998.  


Feld argues that he did not have taxable income in 1993 because he was doing contract services and was not an employee.  However, that distinction does not affect our decision.  Any terms used in sections 143.011 to 143.996 have the same meaning when used in comparable 

context in the federal revenue laws unless a different meaning is clearly required by sections 143.011 to 143.996.  Section 143.091, RSMo Supp. 1993.  Under the federal revenue laws, Feld’s income is clearly taxable.  Gross income, under federal law, includes:

[A]ll income from whatever source derived, including (but not limited to) the following items:  


(1) Compensation for services[.]

26 U.S.C. section 61(a) (emphasis added).  Earnings from self-employment are included in the computation of gross income.  26 U.S.C. section 1402.  Therefore, the payments Feld received for his services are taxable even if he provided only contract services and was not an employee. 


We conclude that Feld’s federal adjusted gross income for 1993 was $25,763.  Feld is not entitled to any modifications on that amount under section 143.121, RSMo Supp. 1993.  Therefore, Feld’s Missouri adjusted income for 1993 is $25,763. 

B.  Missouri Taxable Income


Under section 143.111, Feld’s Missouri taxable income is his Missouri adjusted gross income of $25,963, with the following deductions. 


Section 143.111(1) deducts “either:  the Missouri standard deduction or the Missouri itemized deduction[.]” (emphasis added).  Section 143.131, RSMo Supp. 1993, provides:  


1.  The Missouri standard deduction may be deducted in determining Missouri taxable income of a resident individual unless the taxpayer or his spouse has elected to itemize his deduction as provided in section 143.141. 


2.  The Missouri standard deduction shall be the allowable federal standard deduction.


Pursuant to 26 U.S.C. section 63(c), the applicable 1993 federal standard deduction for the status of married filing separately is $3,100.  Therefore, under section 143.131, RSMo Supp. 1993, Feld’s Missouri standard deduction is $3,100. 


In order to compute Missouri taxable income, section 143.111(4) provides for a reduction for federal income taxes as follows:  “the deduction for federal income taxes provided in section 143.171.” (emphasis added).  Section 143.171.1, RSMo Supp. 1993, provides:


1.  For all tax years beginning before January 1, 1994, for an individual taxpayer . . . , the taxpayer shall be allowed a deduction for his federal income tax liability under chapter 1 of the Internal Revenue Code for the same taxable year for which the Missouri return is being filed[.]

Because Feld’s federal income tax liability for 1993 was $3,293, he may deduct that amount under section 143.171.1, RSMo Supp. 1993.  


In order to compute Missouri taxable income, section 143.111(2) provides for a reduction by “the Missouri deduction for personal exemptions[.]” (emphasis added).  Section 143.151 provides:


A resident shall be allowed a deduction of one thousand two hundred dollars for himself and one thousand two hundred dollars for his spouse if he is entitled to a deduction for such personal exemptions for federal income tax purposes.

(Emphasis added.)  Under those provisions, Feld is entitled to a personal exemption of $1,200 for himself.  


Feld’s Missouri adjusted gross income of $25,763 is reduced by modifications of $7,593 (Missouri standard deduction of $3,100 + federal tax deduction of $3,293 + personal exemption of $1,200) resulting in a Missouri taxable income of $18,170.

C.  Amounts Due on Missouri Taxable Income


Sections 143.011 and 143.021 provide that the tax on $18,170 of Missouri taxable income is $865.  Feld made no payments of Missouri income tax for 1993 and had no amounts of Missouri income tax withheld on his behalf.  Therefore, we conclude that Feld owes $865 in Missouri income tax for the 1993 tax year. 

II.  Additions


Section 143.741.1 imposes an addition to tax of 5 percent per month (up to a maximum of 25 percent) when a return is not filed on the prescribed date, unless “it is shown that such failure is due to reasonable cause and not due to willful neglect.”  A reasonable theory suffices 

to show the absence of willful neglect.  Lloyd v. Director of Revenue, 851 S.W.2d 519, 524 

(Mo. banc 1993); Hiett v. Director of Revenue, 899 S.W.2d 870, 873 (Mo. banc 1995).  A taxpayer is required to file an income tax return and pay any tax due “on or before the fifteenth day of the fourth month following the close” of the tax year.  Section 143.511.  Feld did not file his 1993 return on the prescribed date, and he did not provide a reasonable explanation for failing to do so.  Feld has not shown that his failure to file was not due to willful neglect.  Therefore, the 25 percent addition to tax should be imposed.  We conclude that Feld owes an addition to tax in the amount of $216.25 for 1993.

III.  Penalties

Section 143.761, RSMo Supp. 1993, provides for penalties in the event of any underpayment of estimated tax, except in certain circumstances.  Hiett, 899 S.W.2d at 872.  Feld has not shown that any such circumstances exist, that he is not liable for estimated tax, or that the Director has calculated the penalty amounts incorrectly.  We conclude that Feld owes penalties in the amount of $62 for 1993.

IV.  Interest


Section 143.731, RSMo Supp. 1993, imposes interest on an underpayment from the date the payment was due until it is paid.  We conclude that Feld owes interest as assessed, plus additional accrued interest.  

Summary


For 1993 Feld owes a tax underpayment of $865, additions of $216.25, penalties of $62, and interest.


SO ORDERED on March 13, 2000.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 1986 Revised Statutes of Missouri, unless otherwise noted. 
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