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LES FEATHERSTON,
)



)



Petitioner,
)




)


vs.

)

No. 10-1786 RS



)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


Les Featherston does not owe tax on his purchase of an airplane.
Procedure


On September 13, 2010, Featherston filed a complaint appealing the Director of Revenue’s (“the Director”) decision assessing him use tax.  On March 10 and August 23, 2011, we held a hearing.  Legal Counsel Christopher R. Fehr represented the Director.  Featherston represented himself.  The matter became ready for our decision on October 7, 2011, the date the last brief was filed.

Findings of Fact

1. On September 8, 2002, Featherston purchased an American Champion 7FC from Juanita Bridges. 
2. The airplane was sold as part of the liquidation of Bridges’ late husband’s estate. 
3. Bridges did not collect or remit sales tax on the sale of the airplane. 
4. Featherston stores and uses his airplane in Missouri.
5. On August 6, 2010, the Director sent Featherston an assessment for unpaid use tax and statutory interest totaling $2,196.89. 
Conclusions of Law 


We have jurisdiction over this case. 
  Featherston has the burden of proving he is not liable for the amounts the Director assessed.
  Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period at issue.

Objection Taken With Case


Featherston objected to a witness testifying that a particular regulation was only applicable in sales tax cases.  We took the objection with the case, and we now overrule it.  Despite any such testimony, this Commission will make the legal determinations required to decide this case.

Sales Tax


Generally, a sale of tangible personal property made in Missouri is subject to sales tax.  Section 144.020.1
 imposes a sales tax “upon all sellers for the privilege of engaging in the business of selling tangible personal property or rendering taxable service at retail in this state.”  Section 144.010.1(2)
 defines “business” in that context:

The isolated or occasional sale of tangible personal property, service, substance, or thing, by a person not engaged in such business, does not constitute engaging in business within the meaning of sections 144.010 to 144.525 unless the total amount of the gross receipts from such sales, exclusive of receipts from the sale of tangible personal property by persons which property is 
sold in the course of the partial or complete liquidation of a household, farm or nonbusiness enterprise, exceeds three thousand dollars in any calendar year.
The Director’s Regulation 12 CSR 10-103.200 provides a further exemption:

(D) Sales made in the partial or complete liquidation of a household, farm, or nonbusiness enterprise are not included in the three thousand dollars ($3,000) threshold.  These sales are not taxable.

The American Champion airplane was sold to Featherston as part of the liquidation of Bridges’ husband’s estate.  The definition of “business” excludes this type of sale from sales tax.  Therefore, Bridges was not required to collect and remit sales tax on the sale of the airplane to Featherston.
Use Tax


Missouri imposes a uniform state use tax “for the privilege of storing, using or consuming within this state any article of tangible personal property . . . .”
  Use taxes are meant to complement, supplement, and protect sales taxes by eliminating the incentive to purchase from out-of-state sellers in order to avoid local sales taxes.
  They do this by taxing transactions in which no sales tax can be imposed because the items were purchased outside of Missouri.
 

The Director cites Kirkwood Glass
 for the proposition that: “A sale of tangible personal property that is not subject to sales tax is subject to use tax if no exemptions apply.”  We do not find that rule of law in Kirkwood Glass and, since the Director cites no other proposition of law in support, we cannot rely on the proposition in ruling on this case.  Instead, Kirkwood Glass does hold that “[u]se taxes are meant to complement, supplement, and protect sales taxes by eliminating the incentive to purchase from out-of-state sellers in order to avoid local sales taxes,” 
and “They do this by taxing transactions in which no sales tax can be imposed because the items were purchased outside of Missouri.”
 

Missouri has a comprehensive and complementary sales and use tax scheme that is “designed to assure that purchases of tangible personal property for valuable consideration by a Missouri purchaser receive identical tax treatment, no matter what the geographic location of the seller.”
 A sales tax is imposed on “all sellers for the privilege of engaging in the business of selling tangible personal property or rendering taxable service at retail in this state.”
  In contrast, a use tax is “imposed for the privilege of storing, using or consuming within this state any article of tangible personal property.”
 Because use taxes are imposed on out-of-state purchases of tangible personal property by Missouri residents using the property within the state, they are complementary to sales taxes in that they minimize the incentive to purchase from out-of-state sellers by equalizing the tax burden on intrastate and interstate transactions.
  Under § 144.610.1, the tax burden imposed by the use tax must be equivalent in percentage to the sales tax imposed in section 144.020.

The complementary nature of sales and use taxes is reflected in Chapter 144.  The “Sales Tax Law” is enumerated in sections 144.010 to 144.525.
  The “Compensating Use Tax Law,” however, is found generally in sections 144.600 to 144.761.
 

Because the Director failed to establish that the transaction occurred out of state, and because we already find that Bridges – the seller – had no obligation to collect and remit sales 
tax on the sale of the airplane, no tax can be due unless the Director shows that this was a transaction subject to use tax, i.e., one where the airplane was bought out of state and brought into Missouri.

Summary


Featherston does not owe the tax as assessed.

SO ORDERED on November 30, 2012.


________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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