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)
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)

No. 07-1368 MC

INC.

)

DECISION


We grant the application, restrictively amended, (“amended application”) of Father & Son Warehousing of St. Louis, Inc. (“Father & Son”) for the authority to be a common carrier for the transportation of household goods on irregular routes between all points and in the City of St. Louis and the Missouri Counties of St. Charles, St. Louis, and Jefferson.

The Missouri Department of Transportation, Division of Motor Carrier Services (“the Division”) shall issue the appropriate property carrier registration.



Procedure


On June 8, 2007, Father & Son filed an MO-1 application with the Division (“original application”).  Father & Son asked for new intrastate authority to transport household goods within Missouri as a common carrier.  In § 10 of the original application, Father & Son asked for approval to operate wholly within Missouri using “Irregular Route Service . . . To, from or between the Missouri counties of St. Charles, St. Louis and Jefferson on the one hand, and points in Missouri on the other.”


The Division gave notice in its notice register to all existing household goods carriers within the proposed service area on July 25, 2007.  The Division received motions to intervene from nine household goods carriers in which they objected to the service proposed in the original application.  On August 9, 2007, the Division filed the original application with us to initiate a contested case. 

On August 13, 2007, we granted the nine motions to intervene and sent a notice setting a hearing for September 21, 2007.  On September 11, 2007, Father & Son filed a request to restrictively amend its original application, cancel our hearing, and allow Father & Son to submit evidence in the form of affidavits.  The proposed amendment to the original application stated:


Applicant requests authority to conduct operations as a common carrier by motor vehicle upon the public highways in Missouri intrastate commerce, transporting household [goods], over irregular routes, between all points and places in the City of St. Louis and the Missouri Counties of St. Charles, St. Louis and Jefferson.


On September 12, 2007, the Division filed a letter stating that it had no objection to Father & Son’s request.  On September 18, 2007, we granted Father & Son’s request to amend its original application.  As a result of the amendment, the nine intervenors withdrew their objections on November 27, 2007.  On September 18, 2007, we also canceled the hearing.  
Findings of Fact


1.
  Father & Son is a Missouri corporation in good standing whose principal office is located at 4320 Rider Trail North, Earth City, Missouri, 63045.

2.
Brenda L. Byrne is the president of Father & Son.  Before her association with Father & Son, Byrne managed a distribution company for five years that operated tractor-trailer units in interstate commerce in Florida.  She also manages Father & Son Moving and Storage of 
Kansas City, Missouri, Inc., which has operated since February 2003.  It presently operates under interstate authority in Missouri and Kansas and under intrastate authority in Kansas.

3.
Father & Son began its operations in November 2004.  Father & Son has submitted a financial statement covering the years ending in December 2004, 2005, and 2006.  

a.
Father & Son had net revenues of $14,073 in 2004, $633,398 in 2005, and $626,048 in 2006.

b.
Father & Son had net losses of $4,690 in 2004 and of $445 in 2005 and a net income of $25,800 in 2006.

c.
 Father & Son had a negative net worth of $4,680 in 2004 and of $6,543 in 2005, and a positive net worth of $9,551 in 2006, projected to be $13,314 in 2007.

4.
In the event that Father & Son’s income is not sufficient to meet its financial obligations, it has available financial resources through several banking institutions.

5.
Father & Son has 28 employees involved in the transportation of household goods in the commercial zone in and adjacent to the St. Louis metropolitan area.  Father & Son has interstate authority from the Federal Motor Carrier Safety Administration under MC 514841-C, which is registered in Missouri through single-state registration.  

6.
Father & Son advertises its services with full Yellow Page advertisements in 
St. Louis metropolitan area telephone books and in numerous other ways.

7.
Father & Son has transported household goods in a manner that satisfied its customers.

8.
Father & Son has received and had to refuse several hundred requests to perform intrastate moves around the St. Louis metropolitan area.  

9.  
Father & Son has applied to the Division for authority to conduct operations as a common carrier by motor vehicle upon the public highways in Missouri intrastate commerce, transporting household goods, over irregular routes, between all points and places in the City of St. Louis and the Missouri Counties of St. Charles, St. Louis, and Jefferson.

10.
Father & Son intends to operate its intrastate Missouri business on an irregular route, call and demand basis.  Father & Son will offer and perform its services on a first come, first served basis.  Customers will be able to call its offices collect for purposes of obtaining service or assistance.

11.
Father & Son uses three box trucks (also called “equipment”) with a licensed weight of less than 25,000 pounds each in its present moving service.
  All of the trucks are registered through single-state registration with the State of Missouri under its interstate authority.  The trucks will be registered with the Missouri Department of Revenue.  Father & Son will use these same trucks for its Missouri intrastate activity.

12.
All of the equipment that has been inspected is in compliance with the regulations of the United States Department of Transportation (“USDOT”).

13.
Father & Son maintains safety programs relating to its equipment that its insurance company periodically reviews, including the following:
a.
Father & Son contracts with a commercial fleet service to provide service, including periodic maintenance, oil changes, and lubrication on the equipment.  Repairs not performed by the fleet service are performed by the International Truck Dealership where the equipment was purchased.  Independent garages perform repairs needed on the road.

b.
 Each driver must inspect the equipment before each trip and must write a daily vehicle condition report at the end of each day’s work.  The inspection includes brakes, parking brakes, steering mechanism, lighting devices and reflectors, tires, wheel and rims, windshield wipers, rear vision mirrors, and emergency equipment.

c.
Each driver must list any defect or deficiency he or she discovers that would affect the safe operation of the vehicle or result in potential mechanical breakdown.  All defects or deficiencies discovered must be repaired before the vehicle is dispatched for further movement.

14.
Father & Son employs six drivers and plans to hire new drivers for its Missouri intrastate operations as needed.  

15.
Father & Son maintains safety programs relating to its drivers that its insurance company reviews periodically.  

16.
Father & Son has a complete driver indoctrination and training program for new drivers.

17.
Father & Son has taken the following steps to ensure that its drivers are fit and safe for duty:
a.
Each driver has complied with the commercial driver license program administered by that driver’s state of domicile.

b.
All drivers participate in a complete driver training program, including ongoing training at weekly meetings with special training as needed.  Byrne regularly notifies drivers of changes in government safety regulations.
c.
Father & Son maintains files on each driver with procedures to maintain such files that satisfy the USDOT.  

d.
Drivers’ files contain the driver’s application for employment with all the personal information that the application requests, including educational background and experience, qualifications as a driver, employment history, and a list of traffic violations.
e.
A licensed physician examines each driver.  Father & Son maintains a certificate of each driver’s physical examination in that driver’s file.

f.
Each driver must complete a written examination in the format prescribed by the Federal Highway Administration, USDOT.  
g.
Father & Son maintains an ongoing drug testing program to comply with the regulations of the USDOT.  Father & Son also participates in a drug testing pool with monthly selection for random testing.

18.
Father & Son terminates drivers if:
a.
a driver is convicted with such frequency of serious offenses against traffic regulations governing the movement of vehicles as to indicate disrespect for traffic laws and a disregard for the safety of other persons on the highways;
b.
a driver has been convicted of more than three moving traffic violations committed on separate occasions within a 12-month period;
c.
a driver is incompetent to drive a motor vehicle;
d.
a driver is convicted of a DUI within a 12-month period; or 
e.
a driver has more than three chargeable accidents within a 12-month period.


19.
When hiring new drivers, Father & Son has the following requirements:

a.
Each prospective driver must pass the written examination to determine his or her understanding of the federal motor carrier safety regulations.  

b.
Father & Son conducts in-depth interviews with applicants to determine qualifications and dependability.  

c.
Father & Son makes a motor vehicle record check of the state of the applicant’s present domicile and every state in which the driver held an operator license in the last three years to ensure a clean driving record.

d.
An applicant is ineligible for service as a driver if he or she has been convicted in the last three years of driving under the influence of alcohol or drugs, has had more than three moving violations in the preceding 12-month period or has had more than two reportable accidents (irrespective of fault) in the preceding 12 months.  

e.
Father & Son inquires of each of the last three employers shown in the application.  The applicant must receive at least one favorable recommendation from one of the prior employers.

f.
Newly hired drivers must complete an in-house training program, drive with an experienced driver, and learn the proper procedures before that driver is allowed to operate any vehicle without supervision.  

g.
Father & Son uses pre-employment drug testing compatible with USDOT regulations.
h.
Father & Son’s insurance company approves all drivers based on Father & Son’s background investigations.


20.
USDOT inspections for the 24 months before June 2, 2007, revealed no vehicle violations and no drivers out of service.  No crashes resulting in death or injury were reporting in that same period.  Only one crash resulting in towing occurred.  

21.
Transguard Insurance Company of America, Inc., has filed on the Division’s Form E, the “Uniform Motor Carrier Bodily Injury and Property Damage Liability Certificate of Insurance” with a liability limit of $750,000 and on the Division’s Form H, the “Uniform Motor Carrier Cargo Certificate of Insurance.”  
Conclusions of Law


We obtained jurisdiction after motions to intervene were filed to object to the original application and the Division then filed the original application with us to initiate a contested case.
  When the intervenors withdrew their objections, the Division did not exercise its discretion to issue its own final order as authorized in § 621.040(1).
  Father & Son has the burden of proof.

I.  Standards

A.  Regulations and Statutes

The Division’s Regulation 4 CSR 265-2.060 provides:

(6) Applicable Standards, Generally—Except as otherwise provided in subsections (6)(A)—(E), the division shall grant the application if it determines on the basis of the information filed by the applicant, evidence submitted by the division staff, and any other information received by the division and filed in the case, that the applicant is in compliance with the applicable safety and insurance requirements, and is willing to properly perform the service of a motor carrier of property or passengers, and to conform to the applicable provisions of Chapter 390, RSMo, and the requirements of the division established thereunder.

*   *   *


(B) Exception—Household Goods or Passengers Other Than in Charter Service, Common Carriers—Whenever the application seeks the issuance of a certificate which authorizes the intrastate transportation of household goods, or passengers other 
than in charter service (other than a passenger application under section 390.063, RSMo) as a common carrier, the division shall also make findings as required by subsections 4 and 5 of section 390.051, RSMo, and shall not grant the application unless it finds that the applicant is fit, willing and able to properly perform the service proposed, and to conform to the provisions of Chapter 390, RSMo, and the rules and orders of the division, and that the service proposed will serve a useful present or future public purpose; but the division shall not grant that application if it finds on the basis of evidence presented by persons objecting to the issuance of a certificate that the transportation to be authorized by the requested certificate will be inconsistent with the public convenience and necessity.

(Emphasis added.)  That regulation includes some, but not all, of the requirements of subsections 4 and 5 of § 390.051.  


Section 390.051 provides:


4.  If the division finds that an applicant seeking to transport: 

*   *   *


(4) Household goods; 

*   *   *

is fit, willing and able to properly perform the service proposed, and to conform to the provisions of this chapter and the requirement, rules and regulations of the division, and that the service proposed will serve a useful present or future public purpose, a certificate therefor specifying the service authorized shall be issued, unless the division finds on the basis of evidence presented by persons objecting to the issuance of a certificate that the transportation to be authorized by the certificate will be inconsistent with the public convenience and necessity. 


5.  In making findings under subsection 4 of this section, the division shall consider the testimony of the applicant, the proposed users of the service contemplated by the applicant, and any other relevant testimony or evidence, and the division shall consider, and to the extent applicable, make findings on at least the following:


(1) The transportation policy of section 390.011; and 


(2) The criteria set forth in this subsection. 

In cases where persons object to the issuance of a certificate, the diversion of revenue or traffic from existing carriers shall be considered. 

(Emphasis added.)  Section 390.011 sets forth the following policy:

It is hereby declared that the legislation contained in this chapter is enacted for the following purposes:


(1) To promote safe, adequate, economical and efficient transportation;


(2) To promote the most productive use of equipment and energy resources; and


(3) To conserve the interests and convenience of the public.

No right, privilege, or permit granted or obtained under or by virtue of the provisions of this chapter shall ever be construed as a vested right, privilege, or permit; and the general assembly retains full legislative power over, concerning and pertaining to the subject or subjects legislated upon in this chapter and the power and right to alter, amend or repeal any provision of this chapter at its pleasure.

B.  Case Law


The Missouri Court of Appeals has discussed the standard set forth in the 1986 version of § 390.051.
  Although § 390.051 was amended again in 1988, the amendment did not affect the content of the standards quoted above or their applicability to Father & Son’s amended application.
  In State ex rel. Holland Industries v. Division of Transp., 762 S.W.2d 48 
(Mo. App., W.D. 1988), the court contrasted the 1986 version with its predecessor:  

The 1986 law provided that if the Division found that an applicant “is fit, willing and able to properly perform the service proposed” and to conform to the rules and regulations of the Division and “that the service proposed will serve a useful present or future public purpose,” a certificate should be issued, unless the Division finds that the transportation to be authorized will be inconsistent with the public convenience and necessity.  Subsection 5 of that section provides that “[i]n cases where persons object to the issuance of a certificate, the diversion of revenue or traffic from existing carriers shall be considered.”

While the provisions of the section as it existed in 1978 and the 1986 version are similar, there are certain differences and a change in emphasis.  The 1978 version required a finding that public convenience and necessity would be promoted, or that there was a public need for the creation of the service.  The 1986 statute requires that the service proposed serve a useful public purpose and that it not be inconsistent with the public convenience and necessity.  Thus, the emphasis has been shifted from a finding of public convenience and necessity, or public need, to a showing that the proposed service will serve a useful present or future public purpose.  Public convenience and necessity has been eliminated as a ground required to be shown to obtain a certificate.  However, under the 1986 version a certificate may be denied if the new service is inconsistent with the public convenience and necessity.

Also, the relationship of the proposed service to existing carriers has been changed.  The 1978 version requires that consideration be given to the service being furnished and the effect that the proposed service would have upon existing carriers.  In the 1986 statute, the Division is to consider the diversion of revenue or traffic from existing carriers.  The service being furnished by existing carriers is no longer a factor to be considered.

Id. at 50.    
C.  Our Conclusion as to the Legal Standard

The decision in State ex rel. Holland Industries set the following standard for approving the amended application:  Father & Son must show that it complies with insurance and safety laws; that it is fit, willing and able to follow the law and otherwise properly transport household goods; and that its proposed service will serve a useful public purpose.  While the intervenors did raise the defense of inconsistency with public convenience and necessity and the issue of 
diversion of their revenue or traffic, they have withdrawn their objections.  Therefore, we need not examine how the proposed service would affect existing suppliers.  
II.  Applications of Law to the Facts

A.  Father & Son's Qualifications
1.  Safety Requirements
Section  307.400
 provides:


1.  It is unlawful for any person to operate any commercial motor vehicle as defined in Title 49, Code of Federal Regulations, Part 390.5, either singly or in combination with a trailer, as both vehicles are defined in Title 49, Code of Federal Regulations, Part 390.5, unless such vehicles are equipped and operated as required by Parts 390 through 397, Title 49, Code of Federal Regulations, as such regulations have been and may periodically be amended, whether intrastate transportation or interstate transportation.  ….
(Emphasis added.)  Father & Son intends to use the same trucks under its Missouri intrastate authority that it is now using under its interstate authority.  49 CFR § 390.5 defines “commercial motor vehicle” as:

any self-propelled or towed motor vehicle used on a highway in interstate commerce to transport passengers or property when the vehicle--

(1) Has a gross vehicle weight rating or gross combination weight rating, or gross vehicle weight or gross combination weight, of 4,536 kg (10,001 pounds) or more, whichever is greater[.]
Father & Son’s trucks are commercial motor vehicles under this definition.  Therefore, they are subject to the safety requirements of the federal regulations referenced in § 307.400.1.
    

We based our Findings of Fact on Father & Son’s procedures to ensure the safe condition of its equipment and the appropriate physical condition of its drivers on the averments in Byrne’s 
amended affidavit of need.  Byrne avers that Father & Son maintains a complete safety program relating to its drivers and equipment that is reviewed periodically by Father & Son’s insurance company.  She provides a full description of the initial and ongoing training given to the drivers and of the inspection regimen required of the equipment before and after each use.  The Division does not dispute her averments.  We also rely upon the USDOT’s records submitted with the MO-1 form showing that there were ten vehicle inspections and 11 driver inspections and that only one driver was out of service.  The records also show that there were no reported crashes resulting in death, injury, or towing for the 24 months preceding June 2, 2007.

We conclude that Father & Son is in compliance with applicable safety requirements.

2.  Insurance Requirements
Regulation 7 CSR 265-10.030 provides:

(3) Proof of Coverage and Minimum Limits of Public Liability for Intrastate Carriers Generally.  Except as provided in section (4), every motor carrier operating any motor vehicles in intrastate commerce by authority of this division shall at all times have on file with and approved by the division a surety bond or a certificate of public liability insurance (on a form approved by the division) which shall show specifically that the required uniform endorsements are attached to the policy covering each motor vehicle in amounts not less than the following amounts:
*   *   *
(B) Freight vehicles--$100,000 for injury or death of one (1) person; $300,000 for any one (1) accident; $50,000 property damage for any one (1) accident.
*   *   *

SCHEDULE OF MINIMUM LIMITS OF PUBLIC LIABILITY
_________________________________________________________

Type of Carriage                      Commodity Transported             Amount
1) Motor carriers                      Property (nonhazardous)          $  750,000
  operating in interstate
  commerce, with a gross
  vehicle weight rating of
  10,000 or more pounds
The certificates of insurance that Transguard Insurance Company of America, Inc., has filed with the Division comply with the regulation’s insurance requirements.
3.  Fit, Willing, and Able to Properly Perform Service

Although State ex rel. Holland Industries sets forth the “fit, willing and able” standard under § 390.051, we find no detailed discussion of the factors to consider when determining whether an applicant meets the standard.  In Baggett Transp. Co. v. United States, 666 F.2d 524, 527 (11th Cir. 1982), the court approved the following factors to determine ability.  The factors relate to technical capacity and include the applicant's (a) knowledge of the requirements to handle the cargo requested, (b) current ownership of the equipment necessary to handle the particular cargo, and (c) authority under an existing certificate to transport similar commodities.


Father & Son is a relatively new transporter of household goods, holding intrastate authority in Kansas and interstate authority in Missouri.  However, the person running the company has eight years of experience doing so in Florida, Kansas, and Missouri.  She maintains procedures to ensure that the company and its employees comply with all applicable laws.  Father & Son has an employee force and a fleet of trucks and equipment that it has successfully used and maintained.  The affidavits and verified statements of its customers, Ronald Essary, Laura Hockensmith, and Steve Hedricks, confirm that Father & Son successfully and efficiently serves its customers.  


Father & Son has the equipment and experience to perform the proposed service properly and the capability of performing the proposed service safely and in compliance with the law.  


A fitness determination encompasses three factors:  (a) the applicant's financial ability to perform the service it seeks to provide, (b) its capability to properly and safely perform the proposed service, and (c) its willingness to comply with applicable statutes and regulations.


Factors such as net profit and retained earnings over a term of years, net worth, and financing are important in determining financial fitness.
  The critical circumstance regarding Father & Son is that it is a new company operating only since November 2004.  While it does not yet have retained earnings, it has moved from net losses in 2004 and 2005 to a net income in 2006.  It has also moved into a position of positive net worth in 2006 and has a large figure projected for 2007.  It has maintained revenues in 2005 and 2006 of over $620,000.  Father & Son has resources through several banking institutions to help it meets its financial obligations.  Further, Father & Son has insurance to cover losses to its customers and other liabilities.  

We determine that Father & Son has shown it is financially fit to provide the proposed service.

4.  Useful Present or Future Public Purpose
The provision of efficient transportation of household goods is a useful public purpose for which Father & Son's submissions show there is a demand.  We conclude that Father & Son’s amended application is for the service that has a useful present and future public purpose. 

Summary


Father and Son’s amended application for the authority to be a common carrier for the transportation of household goods on irregular routes between all points and in the City of 
St. Louis and the Missouri Counties of St. Charles, St. Louis and Jefferson, and its accompanying submissions, show that Father & Son has complied with insurance and safety laws; that Father & Son is fit, willing and able to follow the law and otherwise properly transport household goods; and that Father & Son’s proposed service will serve a useful present or future public purpose.  

There are no pending objections that raise the defense of public convenience and necessity.


SO ORDERED on December 19, 2007.



________________________________



JOHN J. KOPP     


Commissioner
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