Before the

Administrative Hearing Commission

State of Missouri

DAVID T. FASENMYER,
)



)



Petitioner,
)




)


vs.

)

No.  01-1824 DI




)

DIRECTOR OF INSURANCE, 
)




)



Respondent
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On November 8, 2001, David T. Fasenmyer filed a petition appealing the denial of his insurance agent license application.  The Director of Insurance (Director) denied Fasenmyer’s application based on criminal convictions.  We convened a hearing on the petition on March 14, 2002.  Fasenmyer presented his case.  Stephen R. Gleason represented the Director.  Our reporter filed the transcript on March 22, 2002.  

Findings of Fact

1. Fasenmyer has been convicted of felony criminal offenses as follows:


Offense
Statute
Case Citation
Sentence


a.
Possession of
K.S.A. 65-
State of Kansas v.
2 to 12 years; 


Dilaudid
4107(b)(1), 65-
Fasenmyer, No.

execution suspended




4127(a), 21-
K-3888 (Johnson

in favor of 5 years’




4501(c), and 
County, Ks. Dist. 

probation




21-4603
Ct., May 22, 1981)


b.
Attempt to
195.170, 
State of Missouri
4 years; execution



obtain 
RSMo 1986
v. Fasenmyer, 
suspended in favor



Percodan

No. CR388-
of 5 years’ probation



by fraud

870FX (Cass





County Cir. Ct.,





Feb. 14, 1989)


c.
Attempting
195.270,
State of Missouri
1 year; execution



to obtain
RSMo 1986
v. Fasenmyer,
suspended in favor



Hydrocodone

No. CR90-3269
of 1 year probation



by fraud or

(Jackson County



deception

Cir. Ct., Sept. 20,





1990)


d.
Burglary
K.S.A. 21-
State of Kansas v.
2 to 5 years




3715, 21-
Fasenmyer, No.




4501(d), and
K-65176 (Johnson




21-4603
County Dist. Ct.,





Feb. 15, 1991)


e.
Burglary in
569.170,
State of Missouri
2 years



the second
RSMo 1994
v. Fasenmyer, No.



degree

CR94-5733 (Jackson





County Cir. Ct., 





Jan. 25, 1995)


f.
Class C 
570.090.1,
State of Missouri
6 years



felony forgery
RSMo 1994
v. Fasenmyer, No.





CR197-480F (Clay





County Cir. Ct.,





Feb. 19, 1998)

As of the date of the hearing, Fasenmyer was still on probation for the forgery charge.  

2. Since the date of his last offense, Fasenmyer has come to understand that his abuse of controlled substances lays at the root of his criminal record.  He has successfully completed treatment for his problems and taken responsibility for his actions.  In an effort to better his way of life, Fasenmyer has embraced the moral code set forth in Christian teachings, and joined a church where he is active and appreciated.  He has been steadily employed and has obtained further employment during any seasonal downtimes.  

3. On September 4, 2001, Fasenmyer filed an application for an insurance agent license, which the Director denied by a decision dated October 30, 2001.  

Conclusions of Law


We have jurisdiction to hear Fasenmyer’s petition.  Section 375.141.2.
  Fasenmyer has the burden of proving that the law entitles him to a license.  Section 621.120.  The Director’s answer provides notice of the bases on which we may deny Fasenmyer’s application.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  

A.  Basis for Denying Fasenmyer’s Application

The Director cites section 375.141.1, which provides:

1.  The director may revoke or suspend, for such period as he or she may determine, any license of any insurance agent, agency or broker if it is determined as provided by sections 621.045 to 621.198, RSMo, that the licensee or applicant has, at any time, or if an insurance agency, the officers, owners or managers thereof have: 

*   *   *

(3) Been convicted of a felony or crime involving moral turpitude; 

(4) Demonstrated lack of trustworthiness or competence[.]

*   *   *

2.  The director may refuse to issue any license . . . if he or she determines that the . . . applicant has, at any time, . . . violated any of the provisions set out in subsection 1 of this section.

(Emphasis added.)  

Incompetence is a general lack of, or a general lack of disposition to use, a professional ability.  Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  

Those abilities may include the qualities of honesty and integrity.  Id.  Section 375.091 requires an insurance agent to be “trustworthy and competent.”  Therefore, trustworthiness is a professional ability of insurance agents.  


Fasenmyer's offenses – drug possession, attempts to obtain drugs by fraud, forgery, and burglary – were all felonies, involved moral turpitude, and demonstrated a lack of trustworthiness.  Therefore, we conclude that there is a basis to deny Fasenmyer’s application under section 375.141.1(3) and (4) and section 375.141.2.  

B.  Discretion to Deny Fasenmyer’s Application

Section 375.141.1 provides that the Director “may” deny Fasenmyer’s application.  “May” means an option, not a mandate.  S.J.V. ex rel. Blank v. Voshage, 860 S.W.2d 802, 804 (Mo. App., E.D. 1993).  We have the same degree of discretion as the Director, and we need not exercise it the same way.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  

Fasenmyer argues that he has changed his way of life and reformed his character since his last conviction.  In determining whether the record shows sufficient rehabilitation to grant a license application, we undertake “a consideration and determination of the entire factual congeries,”
 id., including the factors that the legislature has set forth at section 314.200 for determining good moral character after a conviction:  the nature of the crimes committed in relation to the license that the applicant seeks, the date of the conviction, the conduct of the applicant since the date of the conviction, and other evidence as to the applicant’s character.  

Fasenmyer understands the nature of his criminal career, the gravity of his offenses, his responsibility for them, and the need to reform.  He has taken important steps toward 

rehabilitation.  Fasenmyer has embraced, and been embraced by, a community of religious faith that supports his efforts, and has maintained steady employment.  

However, Fasenmyer’s crimes include forgery and obtaining controlled substances by fraud, which are offenses closely related to an insurance agent’s duties.  The public relies on an insurance agent to process insurance premiums and paperwork honestly.  His 20-year criminal career may be behind him, but he is still on probation.  We are mindful that the Director’s license constitutes the State's seal of approval to the public that an insurance agent possesses the requisite characteristics to practice that profession.  State ex rel. Lentine v. State Bd. of Health, 65 S.W.2d 943, 950 (Mo. 1933).  At this stage of his rehabilitation, it is too soon to know whether we should issue a license to him.  

If at the successful conclusion of probation the Director again rejects Fasenmyer’s application for an insurance agent license, we will entertain an appeal from that decision and re-examine his rehabilitation at that time.  

Summary


We deny Fasenmyer’s application because he has not yet carried his burden of proving that we should grant it.  


SO ORDERED on April 15, 2002.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


	�Collection of the facts.
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