Before the

Administrative Hearing Commission

State of Missouri

DOUG FARNEN d/b/a DOUG’S 
)

CYCLE SHOP,
)



)



Petitioner,
)




)


vs.

)

No. 12-0148 FM



)

KAWASAKI MOTORS CORP., U.S.A.,
)




)



Respondent.
)

DECISION

We grant Kawasaki Motor Corp., U.S.A.’s (“Kawasaki”) motion to dismiss because Doug Farnen d/b/a Doug’s Cycle Shop (“Farnen”) filed the complaint out of time.  
Procedure

On January 27, 2012, Farnen filed a complaint with this Commission appealing Kawaski’s termination of his Kawasaki Authorized Sales and Service Agreement (“the Agreement”).  On February 21, 2012, Kawasaki filed a motion to dismiss.
Findings of Fact
1. On January 7, 2012, Farnen received a letter from Kawasaki stating that it was terminating the Agreement because of Farnen’s failure to fully perform his obligations under the Agreement.  
2. The letter notified Farnen that he could file a protest with this Commission within 15 days of receipt of the notice.  

3. Farnen filed a complaint with us on January 27, 2012.
 
4. January 27, 2012 was more than 15 days after January 7, 2012. 

Analysis

Section 407.1031
 states:
1.  Any party seeking relief pursuant to the provisions of sections 407.1025 to 407.1049 may file an application for a hearing with the administrative hearing commission within the time periods specified in this section. 

*   *   *

4(2) . . .  A franchisee's application for a hearing shall be filed with the administrative hearing commission within fifteen days from receipt of such franchisor's notice[.]
(Emphasis added.)


In R.B. Industries, Inc. v. Goldberg,
 the Court explained, “Failure to comply with statutory time for appeal in an administrative proceeding results in a lapse of jurisdiction and loss of [the] right of appeal.”
  

Farnen filed a complaint with this Commission more than 15 days after the receipt of the letter from Kawasaki.  We are a legislative creation.  Thus, we have only the power the legislature has given us.
  We have no jurisdiction to hear a petition filed out of time.
  If we 
have no jurisdiction to hear the petition, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.
  

We grant Kawasaki’s motion to dismiss the complaint because it was filed out of time.  


SO ORDERED on March 7, 2012.


_________________________________



NIMROD T. CHAPEL, JR.


Commissioner
�The complaint was initially sent to the Motor Vehicle Bureau (“MVB”).  MVB received it on January 23, 2012 and forwarded the complaint to this Commission.  Thus, the complaint was filed with us the day we received it.  Section 621.205, RSMo 2000.


�RSMo 2000.


�601 S.W.2d 5, 7 (Mo. banc 1980).  


�Community Fed. Sav. & Loan Assoc. v. Director of Revenue, 752 S.W.2d 794, 799 (Mo. banc 1988), cert. denied, 488 U.S. 893 (1988).  


�� HYPERLINK "http://web2.westlaw.com/find/default.wl?referencepositiontype=S&serialnum=1974132105&referenceposition=161&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.07&db=713&tf=-1&findtype=Y&fn=_top&mt=61&vr=2.0&pbc=36B56B1C&tc=-1&ordoc=2021464733" \t "_top" �State Bd. of Regis‘n for the Healing Arts v. Masters, 512 S.W.2d 150, 161 (Mo. App., K.C.D. 1974)�.


�Community Fed. Sav. & Loan Assoc, 752 S.W.2d at 799.  


	�Oberreiter v. Fullbright Trucking, 24 S.W.3d 727, 729 (Mo. App., E.D. 2000).  
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