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)

JAMES FANNING,

)




)
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)

DECISION


We find cause to discipline James Fanning for misappropriating Demerol – a controlled substance in Missouri and Texas – from the medical facility that employed him in Texas and using the Demerol to the point that it impaired his ability to perform his nursing duties; and because the Texas Board of Nurse Examiners disciplined his registered professional nurse license for his conduct.

Procedure


On January 30, 2004, the State Board of Nursing (Board) filed a complaint.  We served Fanning with the Notice of Complaint/Notice of Hearing on February 6, 2004, by certified mail.  Fanning did not respond.  We held the hearing on July 9, 2004, as scheduled in the Notice of Hearing.  Assistant Attorney General Zora Mulligan represented the Board.  Neither Fanning nor anyone representing him appeared.

Findings of Fact


1.
The Board licensed Fanning as a registered professional nurse (“RN”).  Fanning’s license is now and was current and active at all times relevant to this case.  


2.
The Texas Board of Nurse Examiners also licensed Fanning as an RN.  


3.
On April 30, 2001, Fanning entered into an Agreed Order with the Texas Board of Nurse Examiners that provided: 

(6) Respondent was issued an Endorsement/Eligibility Agreed Order with Stipulations by the Board of Nurse Examiners for the State of Texas, on April 7,1999 . . . .

(7) At the time of the incidents, Respondent was employed as a Staff Nurse with Charter Behavioral Health System of Dallas, Dallas, Texas, and had been in this position for one (1) week.

(8) Respondent, on or about August 1-10, 1999, while employed with Charter Behavioral Health system of Dallas, Dallas, Texas, engaged in the intemperate use of Demerol as evidenced by his erratic behavior, slurred speech, and his admission.  Possession of Demerol is prohibited by Chapter 481 of the Texas Health & Safety Code (Controlled Substances Act).  The use of Demerol by a Registered Nurse, while subject to call or duty, could impair the nurse’s ability to recognize subtle signs, symptoms or changes in the patient’s condition, and could impair the nurse’s ability to make rational, accurate, and appropriate assessments, judgments, and decisions regarding patient care, thereby placing the patient in potential danger.

(9) Respondent, on or about August 1-10,1999, while employed with the aforementioned facility, misappropriated Demerol belonging to the facility. Respondent’s conduct was likely to defraud the facility of the cost of the Demerol.

(10) Respondent, on or about August 1-10, 1999, while employed with the aforementioned facility, accepted an assignment when his physical condition prevented him from delivering safe and effective delivery of care.  Respondent was observed to have erratic behavior, slowed speech, and appeared impaired or 

intoxicated.  Respondent’s condition may have impaired his ability to make rational, accurate and appropriate assessments, judgments and decisions regarding patient care, thereby placing the patient sin [sic] potential danger.

(11) Respondent, on or about August 1-10, 1999, while employed with the aforementioned facility, failed to comply with the Endorsement/Eligibility Agreed Order issued on April 7, 1999, by the Board of Nurse Examiners for the State of Texas. Stipulation four (4) of the Endorsement/Eligibility Agreed Order issued on April 7, 1999, by the Board of Nurse Examiners for the State of Texas requires that Respondent comply with all the terms and conditions of the Missouri Board Order issued on December 20, 1993, by the Missouri State Board of Nursing. Respondent engaged in the use of a controlled substance for which he did not have a prescription, in direct violation of the Missouri Board Order issued on December 20, 1993, by the Missouri State Board of Nursing . . . .

(12) The Respondent’s conduct described in the preceding Findings of Fact was reportable under the provisions of Article 4525a, TEX. REV. STAT. ANN.

(13) The Board finds that there exists [sic] serious risks to public health and safety as a result of impaired nursing care due to intemperate use of controlled substances or chemical dependency.

(14) Respondent’s conduct described in Finding Numbers eight (8) through eleven (11) was significantly influenced by Respondent’s impairment by dependency on chemicals.


4.
Demerol is the  brand name for meperidine.

Conclusions of Law


We have jurisdiction to hear this case.  Sections 335.066.2
 and 621.045.  The Board’s evidence consists of the first request for admissions served on Fanning on June 7, 2004.  The Board served the request for admissions on Fanning on June 7, 2004.  Fanning never responded.  

Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further proof is required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, opinion or conclusion, so long as the opinion called for is not an abstract proposition of law.”  Briggs v. King, 714 S.W.2d 694, 697 (Mo. App., W.D. 1986).  That rule applies to all parties, including those acting  pro se.  Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).  Section 536.073 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.  We have made our findings of fact based on the deemed admissions.

The Board contends that Fanning’s admissions establish cause for discipline under 

§ 335.066.2(1), which authorizes discipline for:  

[u]se or unlawful possession of any controlled substance, as defined in chapter 195, RSMo, or alcoholic beverage to an extent that such use impairs a person's ability to perform the work of any profession licensed or regulated by sections 335.011 to 335.096[.]

According to the Agreed Order, Fanning possessed and used Demerol, the brand name for meperidine.  Section 195.017.4(2)(q), RSMo Supp. 2003, designates meperidine as a Schedule II controlled substance.  Fanning admits that his use of Demerol impaired his ability to perform his work as a registered professional nurse.  We find cause to discipline Fanning under § 335.066.2(1).


The Board cites § 335.066.2(5), which authorizes discipline for:

[i]ncompetency, misconduct, gross negligence . . . in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096[.]

Incompetence is a general lack of present ability to perform a given duty.  Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 116, aff'd, 744 S.W.2d 524 (Mo. App., E.D. 1988).  It includes a 

general indisposition to use otherwise sufficient ability.  Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  Misconduct is “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs v. Duncan, No. AR-84-0239 supra at 115.  Gross negligence is a deviation from professional standards so gross as to demonstrate a conscious indifference to a professional duty.  Duncan, 744 S.W.2d at 533.  


Fanning admits that his conduct constituted incompetence, misconduct, and gross negligence in the performance of his duties.  We agree that it constituted incompetence and misconduct; we do not find that it was gross negligence as we consider the mental states for gross negligence and misconduct mutually exclusive.  We conclude that his conduct serves as cause for discipline under § 335.066.2(5).


The Board asserts that Fanning’s having entered into the Agreed Order with the Texas Board of Nurse Examiners serves as cause to discipline under § 335.066.2(8), which authorizes discipline for:

[d]isciplinary action against the holder of a license or other right to practice any profession regulated by sections 335.011 to 335.096 granted by another state, territory, federal agency or country upon grounds for which revocation or suspension is authorized in this state[.]


The Board presents us with no legal authority from Texas to establish that the Agreed Order is a “disciplinary action.”  However, Fanning admits inferentially that the Agreed Order is a “disciplinary action” when he admits that the Board has cause to take disciplinary action against him under § 335.066.2(8).  We find cause for discipline under § 335.066.2(8).


The Board cites § 335.066.2(12), which authorizes discipline for:

[v]iolation of any professional trust or confidence[.]

Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.  Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).  Fanning admits that his conduct affected his performance adversely and created risk for others.  Fanning also admits expressly that he violated professional trust or confidence.  We find cause for discipline under § 335.066.2(12).


The Board cites § 335.066.2(14), which authorizes discipline for:
[v]iolation of the drug laws or rules and regulations of this state, any other state or the federal government[.]

Section 195.202 provides that “it is unlawful for any person to possess or have under his control a controlled substance.”  In State Bd. of Nursing v. Berry, 32 S.W.3d 638 (Mo. App.,  W.D. 2000), the court held that for the Board to prove illegal possession of a controlled substance under § 195.202 and, thus, cause for discipline under § 335.066.2(14), the Board must present a preponderance of the evidence that the licensee “knowingly and intentionally” possessed a controlled substance.  The Board had unrebutted evidence that Berry, a nurse, consumed controlled substances from his failure to respond to the Board’s request for admissions.  Berry also admitted that she tested positive for controlled substances on the same date as she consumed them.  However, the court held that knowledge and intent could not be inferred from a positive drug test and/or consumption.  The request for admissions did not ask Berry to admit that she consciously and intentionally possessed the controlled substances or that she consciously and 

intentionally consumed them.  The court affirmed our conclusion that the Board had failed to prove any cause for discipline under § 335.066.2(14).

In the Agreed Order, Fanning admits that he engaged in the intemperate use of Demerol, that he misappropriated Demerol, and that he engaged in the use of a controlled substance for which he did not have a prescription.  Fanning also admits that his conduct described in the Agreed Order constitutes unlawful possession of a controlled substance and constitutes a violation of Missouri’s drug laws.  

Nowhere in the request for admissions does Fanning admit expressly that he knowingly and intentionally possessed the Demerol.  In fact, nowhere in the request for admissions or in the complaint is there cited the Missouri statute that sets forth the elements of the crime.  We are leery of conclusory admissions by lay people to committing a crime when the elements of the crime are not set forth and admitted to.  Nevertheless, we conclude that Fanning’s admitted misappropriation of the Demerol, coupled with his admitted intemperate use, is sufficient to establish that he knowingly and intentionally possessed the Demerol.

We find cause for discipline under § 335.066.2(14).

Summary


We find cause to discipline Fanning under § 335.066.2(1), (5), (8), (12), and (14).


SO ORDERED on July 19, 2004.



________________________________



KAREN A. WINN 



Commissioner

	�Pt’r Ex. A, at 2-4.


	�PHYSICIANS’ DESK REFERENCE 2740 (ed. 2000); § 536.070(6).





	�Statutory References to the 2000 Revised Statutes of Missouri, unless otherwise noted.


	�In 2001, the State enacted § 620.151, RSMo Supp. 2003, which created a rebuttal presumption that a licensee unlawfully possessed a controlled substance when the licensee tested positive for a controlled substance.  The burden of proving that possession was lawful is upon the licensee.  This statute does not apply in this case because there is no evidence that Fanning tested positive for Demerol.
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