Before the

Administrative Hearing Commission

State of Missouri

MISSOURI HIGHWAYS AND
)

TRANSPORTATION COMMISSION,
)



)



Petitioner,
)




)


vs.

)

No. 03-0701 MC




)

FAMILY HOMES, INC., and GARY W.
)

ROSS,


)




)



Respondents.
)

DECISION


The Missouri Highways and Transportation Commission (MHTC) may seek civil penalties and injunctive relief in circuit court against Gary W. Ross and Family Homes, Inc. (Respondents) for two violations involving driving a commercial motor vehicle “for hire” in intrastate commerce on public highways without having an active Property Carrier Registration.

Procedure


On May 7, 2003, the MHTC filed a complaint.  We held a hearing on October 30, 2003.  Senior Assistant Counsel Craig Evans represented the MHTC.  Although notified of the time and place of the hearing, neither Respondents nor anyone representing them appeared.  The matter became ready for our decision on November 3, 2003, the date the transcript was filed.

Findings of Fact

1. Family Homes, Inc., engages in business as an unlicensed public for-hire carrier that transports property over Missouri public roads by commercial motor vehicle.  Its principal place of business and office is at 5295 S.E. Highway 36, Cameron, Missouri, 64429.

2. Ross is the president and chief executive of Family Homes, Inc.

3. Neither Respondent is licensed as a “for hire” conveyor of property.
  

4. On February 21, 2002, Respondents permitted their driver, Terry A. Smith, to move a mobile home using a toter
 – thus driving a commercial motor vehicle in intrastate commerce on public highways – from Polo, Missouri, to Cameron, Missouri, without having an active Property Carrier Registration with the Missouri Department of Transportation / Motor Carrier Services Unit (MCSU).

5. On February 22, 2002, Respondents permitted Smith to move a motor home – thus driving a commercial motor vehicle in intrastate commerce on public highways – from Chillicothe, Missouri, to Cameron, Missouri, without having an active Property Carrier Registration with MCSU.

6. Respondents did not own or sell these motor homes.  The moves were made “for hire.”

Conclusions of Law 


We hear the MHTC’s request for permission to file suit in circuit court under § 621.040, RSMo Supp. 2002.
  The MHTC asks this Commission for permission to file suit in circuit court for injunctive relief and monetary penalties.  Section 622.290.1 provides:


Whenever the [MHTC] shall be of the opinion that a carrier, person or corporation is failing or omitting or about to fail or omit to do anything required of it by law or by order or decision of the [MHTC], or is doing anything or about to do anything or permitting anything or about to permit anything to be done, contrary to or in violation of law or of any order or decision of the [MHTC], it shall direct the general counsel to the [MHTC] to commence an action or proceeding in any circuit court of the state of Missouri in the name of the [MHTC] for the purpose of having such violations or threatened violations stopped and prevented either by mandamus or injunctions.  The [MHTC]’s general counsel shall thereupon begin such action or proceeding by a petition to such court alleging the violation complained of and praying for appropriate relief by way of mandamus or injunction.  Such relief shall not be limited to permanent forms of mandamus and injunction, but shall include all available forms of injunction 

and mandamus, including temporary restraining orders, preliminary inunctions, permanent injunctions, preliminary orders of mandamus, and permanent orders of mandamus.

Sections 390.176 and 622.480 provide for civil penalties as follows:

1.  Any carrier, corporation or person which violates or fails to comply with any . . . law . . . is subject to a penalty of not less than one hundred dollars nor more than two thousand dollars for each offense. 

2.  Every violation of the provisions of this or any other law . . . by any carrier, corporation or person is a separate and distinct offense . . . .

3.  In construing and enforcing the provisions of this chapter relating to penalties, the act, omission or failure of any officer, agent or employee of any carrier, corporation or person, acting within the scope of official duties of employment, shall in every case be and be deemed to be the act, omission or failure of such carrier, corporation or person.

That language allows the MHTC to seek a penalty for each violation of the law by a motor carrier.  Respondents were operating as a motor carrier, defined at § 390.020(18) as:

any person engaged in the transportation of property or passengers, or both, for compensation or hire, over the public roads of this state by motor vehicle.  The term includes both common and contract carriers[.]

(Emphasis added.)  Respondents have the burden of proof under § 622.350, which states:

In all trials, actions, suits and proceedings arising under the provisions of this chapter or growing out of the exercise of the authority and powers granted in this chapter to the [MHTC], the burden of proof shall be upon the party adverse to the [MHTC] . . . to show by clear and satisfactory evidence that the determination, requirement, direction or order of the division complained of is unreasonable or unlawful as the case may be.

(Emphasis added.)


Section 390.270 states:

Except as otherwise provided in section 390.030, no person shall engage in the business of transporting property, except household 

goods, by motor vehicle for hire or compensation in intrastate commerce on any public highway in this state, unless there is in force with respect to that person a property carrier registration issued by the division pursuant to the provisions of sections 390.260 to 390.350, which authorizes such transportation.

The MHTC has shown that Family Homes’ employee transported a mobile home without the proper registration on two occasions in violation of § 390.270.

Summary


Because Respondents committed two violations of law, the MHTC may seek penalties against Respondents in circuit court in an amount not less than $200 and not greater than $4,000, and injunctive relief.


SO ORDERED on December 9, 2003.



________________________________



KAREN A. WINN



Commissioner

	�The MHTC offered into evidence two permits issued to Respondents to haul oversized loads.  Presumably, the permits were issued under the belief that Respondents would haul motor homes that they owned or sold rather than “for hire,” which would require the registration.  





	�A common name for the type of vehicle that hauls mobile homes.  (Tr. at 7.)


	�Statutory references, unless otherwise noted, are to the 2000 Revised Statutes of Missouri.  Section 621.040, RSMo Supp. 2002, does not specifically vest us with jurisdiction to decide whether the MHTC may seek relief in circuit court, nor does any other statute.  It transfers to us the adjudicatory subject matter of the former Division of Transportation.  In performing those adjudications, we are mindful of the procedure set forth in State v. Carroll, 620 S.W.2d 22 (Mo. App., S.D. 1981).  In that case, the Southern District held that the Division of Transportation (MHTC’s predecessor for enforcement purposes) could not file suit for penalties in circuit court until “after a proper hearing” on whether to do so.  As authority, the Southern District cited State ex rel. Cirese v. Ridge, 138 S.W. 2d 1012 (Mo. banc 1940).  In that case, the Missouri Supreme Court held that a private entity seeking injunctive relief against another private entity had an exclusive remedy in the Division of Transportation’s predecessor, the Public Service Commission.  In other words, Cirese held that parties must seek injunctive-type relief from the agency instead of circuit court, but Carroll held that the agency must hold its own hearing before filing suit for penalties in circuit court.  620 S.W.2d at 24.  In State ex rel. Missouri Div. of Transp. v. Sure-Way Transp., 884 S.W.2d 349, 353 n.5 (Mo. App., W.D. 1994), the Western District Court of Appeals questioned the Carroll procedure:





Section 390.156 does not give jurisdiction to the Division’s administrative law judge to consider the penalty action.  It requires that the Division prove its case before a circuit judge, not one of its administrative law judges. . . .  At the minimum, we question whether review by the Division’s administrative law judge must be made in an adversarial hearing.  However, because this issue is not before us, we leave that decision for another case.





Thus, the Western District indicated its willingness to depart from Carroll, but did not have the opportunity to do so.  The Western District’s reading is persuasive.  However, Carroll still requires the MHTC to bring a contested case before filing suit in circuit court for penalties.  
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