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DECISION


Fall Creek Construction Company, Inc., (Fall Creek) owes $43,369.63 in use tax, plus accrued interest on its fractional ownership interests in the aircraft used in a fractional aircraft ownership program.

Procedure


Fall Creek filed a complaint on April 13, 2001, challenging the Director of Revenue’s final decision assessing it use tax.  We granted Fall Creek’s motions to amend its complaint by interlineation on July 20, 2001, and December 11, 2001.  On January 15, 2002, this Commission convened a hearing on the complaint.  Associate Counsel Nikki Loethen represented the Director.  Kenneth Hall, with Husch & Eppenberger, L.L.C., represented Fall Creek.  The last written argument was filed on July 25, 2002.

Findings of Fact

1. Fall Creek is a real estate development company with its principal place of business in Branson, Missouri.  Fall Creek develops real estate in Missouri, Mississippi, Arizona, Virginia, and Tennessee.

2. As part of its business, Fall Creek’s employees must travel to and from locations where it develops real estate.

3. On October 30, 1998, Fall Creek acquired a 1/16 (6.25%) undivided interest in a King Air B200 aircraft, tail number N713TA, (713TA) and a 1/8 (12.5%) undivided interest in a Beech Jet 400A aircraft, tail number N798TA, (798TA) from Raytheon Travel Air Company (Raytheon), a Kansas Corporation.  Fall Creek paid $254,000 for its ownership interest in the 713TA and $772,500 for its ownership interest in the 798TA.

4. On September 22, 1999, Fall Creek traded its interest in the 798TA back to Raytheon in exchange for a 1/8 (12.5%) undivided interest in another King Air B200 aircraft, tail number N600TA (600TA) from Raytheon.  The value of Fall Creek’s interest in the 798TA was in excess of the value of its interest in the 600TA.

5. The bill of sale for each aircraft interest indicates that Raytheon “does . . . hereby sell, grant, transfer and deliver all rights, title, and interests in and to an undivided . . . interest in such aircraft unto:  Fall Creek Construction Company, Inc.”  

6. The purchase agreement for each aircraft interest states that the delivery of the interest occurred in Wichita, Kansas.  Raytheon’s home offices are located in Wichita.

7. Raytheon provides flying services under what it calls a fractional aircraft ownership program (the program).  Under the program, a participant buys a percentage interest in a 

particular airplane and enters into agreements, which entitle the participant to fly a certain number of hours in that airplane or in a similar one from among the 110 aircraft in the program.

8. As a condition to purchase a percentage interest in an airplane, a participant must enter into an aircraft purchase agreement, a joint ownership agreement, a management agreement, and a master interchange agreement (the governing documents).

9. Raytheon, as the manager of the program, provides the flying service either in the airplane in which the participant has purchased a share or in another airplane in the program.  Most of the time, a participant in the program flies in an airplane in which it does not own any interest.

10. When a participant requires transportation, the participant informs Raytheon of the date and destination of the trip.  Raytheon arranges for a program airplane to pick up the participant and take the participant to the destination.  Raytheon further arranges for catering and ground transportation at the request of the participant and manages the maintenance of the airplane, the crew, and the scheduling of the airplane.  The participant controls only where the airplane flies.  Raytheon or the pilot determines whether the airplane will fly to a location due to adverse weather or restrictions for landing in certain airports.

11. Raytheon considers the participants in “operation control” of the airplane for the time that they are in the air due to the fact that the participant has the right to direct the pilot to a different destination than originally scheduled.  Once the participant leaves the airplane, the participant is no longer in control, and Raytheon controls where the airplane goes next. 

12. There are two types of maintenance for airplanes in the program.  Unscheduled maintenance generally occurs where the airplane is broken.  Scheduled maintenance is based upon a required maintenance schedule and can occur at various locations across the country where Raytheon has contracted to provide the maintenance services.

13. The three major airplanes in the program are the Hawker 800XP, the Beech Jet, and the King Air.  The Hawker 800XP’s scheduled maintenance occurs in Little Rock, Arkansas.  The Beech Jet’s scheduled maintenance primarily occurs in Atlanta, Georgia.  The King Air’s scheduled maintenance occurs at various locations across the country.

14. Raytheon can predict only 24 hours in advance where each of the airplanes in the program will be located.  Raytheon uses an “optimization program” that looks at all the flight demands and determines which airplane should fly to each location.  The optimization program is used to minimize the cost to Raytheon, but does not affect the participant’s cost of using the program. 

15.  A participant generally will ask for the type of airplane in which it owns an interest, but it has a contractual right to fly in any of the other types of airplanes in the program.  The cost of using a different airplane will increase or decrease depending on whether the participant moves up or down in airplane size.

16. The aircraft in the program are not usually placed in a hangar unless the weather makes it necessary.  The airplanes remain overnight typically at the final destination for the day.  The airplanes do not have a home base and are considered by Raytheon to be transient.

17. The purchase agreement provides the terms of the purchase of the fractional interest in the particular airplane, including the purchase price.  The purchase agreement provides that:  (1) the buyer must execute the governing documents and must perform such actions as are required by the closing date; (2) no buyer may place a lien on the aircraft; (3) transfers to third parties are conditioned upon meeting strict requirements of Raytheon; (4) Raytheon has a right of first refusal on the transfer of the interest; and (5) after 60 months, Raytheon must purchase the interest back from the buyer unless the buyer has already sold the interest to a third party.   

18. The management agreement provides that the owners hire Raytheon to manage the aircraft.  The management agreement provides that Raytheon:  (1) is responsible to have the aircraft inspected, maintained, serviced, repaired, overhauled, and tested; (2) is responsible to maintain all required aircraft records and logs; (3) provides pilots, pilot training, pilot medical examinations, and pilot uniforms; (4) provides hangaring and tie-down space, in-flight catering, flight planning, weather services, and communications; (5) maintains insurance on the airplane; and (6) provides consulting regarding Federal Aviation Administration (FAA) issues, warranty claims, and insurance matters.

19. Under the management agreement, the owners pay a monthly management fee and a variable hourly rate, both of which are subject to adjustment in Raytheon’s discretion.  Raytheon is authorized to use the aircraft for pilot flight training and sales demonstration flights.  The owners are entitled to use the aircraft for a specific number of hours per year.  The management agreement provides that Raytheon must make reasonable efforts to obtain the owner’s aircraft for the owner’s use before providing another similar aircraft in the interchange program or a comparable substitute aircraft if none are available in the interchange program.

20. According to the management agreement, if an owner uses up all its contracted flight hours, the owner is entitled to borrow up to 25 percent of the flight hours for the next year.  Once the owner uses all of its hours during the life of the program, the owner is no longer entitled to flying privileges but must continue to pay to have the airplane managed until exiting the program.

21. The joint ownership agreement is an agreement between Raytheon and all the owners of an interest in a particular aircraft.  This agreement provides that the owners of a particular aircraft place the aircraft into the master interchange program and agree that they are all tenants in common with respect to the aircraft.  The owners waive any right to partition and 

agree that the only means by which they can divest themselves of the interest is in accordance with the governing documents.  

22. The master interchange agreement provides that each owner shall participate in the master interchange program by sharing its aircraft with the other participants in the program.  If an owner’s airplane is unavailable, Raytheon may substitute another similar aircraft.  There are no additional charges for using an interchange aircraft unless the owner specifically requests a different make or model than the one owned.

23. Raytheon requires each owner to execute an irrevocable power of attorney, which allows Raytheon to file the appropriate registration application with the FAA on each occasion that an interest in an airplane is purchased.  The other owners of the aircraft would not usually know that Raytheon sold an additional interest in the airplane.  The FAA recognizes the owners such as Fall Creek as legal owners of a partial interest in particular airplanes.

24. Fall Creek depreciates the aircraft in its accounting ledgers.  Tangible assets are generally depreciated and intangible assets are generally amortized for accounting purposes.

25. Neither Raytheon nor Fall Creek paid any sales tax or use tax to the states of Kansas or Missouri on the aircraft transactions at issue.

26. During the period between October 30, 1998, and December 31, 1999, the 713TA completed a total of 840 flights.  Only 26 of those flights involved arrivals to or departures from Missouri, and the aircraft remained overnight in Missouri 13 times.  Fall Creek used the aircraft eight times in Missouri during that time period.  

27. During the period between October 30, 1998, and December 31, 1999, the 798TA completed a total of 897 flights.  Only 16 of those flights involved arrivals to or departures from Missouri, and the aircraft remained overnight in Missouri 11 times.  Fall Creek used that aircraft three times in Missouri during that period of time.

28. Fall Creek completed a total of 67 flights that either arrived in or departed from Missouri from November 10, 1998, through December 31, 1999, in the interchange program with Raytheon.  Fall Creek completed a total of 14 intra-state flights that arrived in and departed from points within Missouri from November 10, 1998, through December 31, 1999, in the interchange program.

29. The Director conducted a sales and use tax audit of Fall Creek beginning on April 4, 2000, and concluding on January 22, 2001.  The audit covered the use tax period from January 1, 1996, through December 31, 1999. 

30. As a result of the audit, the Director assessed Fall Creek unpaid use tax of $60,453.42 and accrued interest of $8,120.67.

31. The parties stipulated at the hearing that due to the allowance of trade-in credit for the 600TA, the amount of the assessment against Fall Creek is reduced by $18,645.30.  The parties dispute the remaining amount assessed, which is $49,928.79 (use tax of $43,369.63 and accrued interest of $6,559.16).

Conclusions of Law


We have jurisdiction over Fall Creek’s complaint.  Sections 144.261 and 621.050.1.
  Fall Creek has the burden to prove that it does not owe the tax.  Sections 621.050.2 and 136.300.  The laws imposing a tax are strictly construed against the taxing authority and in favor of the taxpayer.  Section 136.300.  Our duty is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, whether Fall Creek owes the tax.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16 (Mo. banc 1990).


Section 144.610 provides:


1.  A tax is imposed for the privilege of storing, using or consuming within this state any article of tangible personal property purchased on or after the effective date of sections 144.600 to 144.745 in an amount equivalent to the percentage imposed on the sales price in the sales tax law in section 144.020.  This tax does not apply with respect to the storage, use or consumption of any article of tangible personal property purchased, produced or manufactured outside this state until the transportation of the article has finally come to rest within this state or until the article has become commingled with the general mass of property of this state.


2.  Every person storing, using or consuming in this state tangible personal property is liable for the tax imposed by this law, and the liability shall not be extinguished until the tax is paid to this state, but a receipt from a vendor authorized by the director of revenue under the rules and regulations that he prescribes to collect the tax, given to the purchaser in accordance with the provisions of section 144.650, relieves the purchaser from further liability for the tax to which receipt refers.  

Section 144.605, RSMo 1994, provides the following definitions:


(5) “Purchase”, the acquisition of the ownership of, or title to, tangible personal property, through a sale, as defined herein, for the purpose of storage, use or consumption in this state;

*   *   *


(7) “Sale”, any transfer, barter or exchange of the title or ownership of tangible personal property, or the right to use, store or consume the same, for a consideration paid or to be paid, and any transaction whether called leases, rentals, bailments, loans, conditional sales or otherwise, and notwithstanding that the title or possession of the property or both is retained for security.  For the purpose of this law the place of delivery of the property to the purchaser, user, storer or consumer is deemed to be the place of sale, whether the delivery be by the vendor or by common carriers, private contractors, mails, express, agents, salesmen, solicitors, hawkers, representatives, consignors, peddlers, canvassers or otherwise;

*   *   *


(10) “Storage”, any keeping or retention in this state of tangible personal property purchased from a vendor for any purpose, except sale or subsequent use solely outside the state;

*   *   *


(13) “Use”, the exercise of any right or power over tangible personal property incident to the ownership or control of that property, except that it does not include storage or the sale of the property in the regular course of business[.]

I.  Tangible Personal Property


Fall Creek argues that its ownership interests in the aircraft do not constitute “tangible personal property” as set forth in section 144.610 because the substance of the transactions was the purchase of air transportation services, rather than interests in particular aircraft.   Fall Creek cites Sneary v. Director of Revenue, 865 S.W.2d 342 (Mo. banc 1993); K & A Litho Process v. Director of Revenue, 653 S.W.2d 195 (Mo. banc 1983); James v. TRES Computer Systems, 642 S.W.2d 347 (Mo. banc 1982); In re The Gap, Advisory Opinion; Petition No. S990720A (N.Y. State Dept. of Taxation and Finance; January 28, 2000); Tax Policy News (Publication of the Texas State Comptroller, Dec. 2000); and Executive Jet Aviation v. United States, 125 F.3d 1463 (Fed. Cir. 1997).  The Director argues that the ownership interests in the aircraft are tangible personal property because Fall Creek actually purchased partial interests in two aircraft, not just intangible services.


The Missouri Supreme Court has recognized a class of transactions in which tangible personal property serves solely as a medium of transmission for an intangible product or untaxed service.  Sneary, 865 S.W.2d at 345.  The tangible component is of little utility and may even be discarded after the buyer has used it to gain access to the intangible component.  In such a transaction, the tangible component takes on the nontaxable character of the intangible component.  The Supreme Court has instructed that the “true object” or “essence of the 

transaction” test determines whether to treat a transaction as a taxable transfer of tangible personal property or the non-taxable performance of a service.  That test focuses on the essentials of the transaction to determine the real object the buyer seeks.  Id. 


TRES Computer involved the sale of $135,000 worth of custom data and computer programming sold on computer tapes worth $50.  The Supreme Court examined the respective utility of the tangible and intangible components and their separability from one another.  It held that the tapes were simply a medium of transmittal, a mere incident to the sale of the data, which was really the thing sold.  The court noted that the seller could have transmitted the data electronically, thereby altogether dispensing with any tangible component to the transaction.  The taxpayer was liable for sales tax only on the $50 tapes.  642 S.W.2d at 347-50.


In K & A Litho, 653 S.W.2d at 195, the seller made a cromalin, or color key, consisting of several transparencies bearing colors that when used together tell a printer how to print a particular color photograph.  The court, in concluding that the cromalin was not the true object to the transaction, focused on whether that device was a final, finished product or just another step in a process.  As in TRES Computer, the court distinguished Universal Images v. Director of Revenue, 608 S.W.2d 417 (Mo. 1980).  In Universal Images, “the movie film . . . was purchased as a finished product with the idea that the tangible film itself would be used and reused.”  K & A Litho, at 197 (quoting TRES Computer, at 350).  


Sneary involved the sale of architectural illustrations.  The court held that the true object of the transactions at issue was the sale of tangible personal property, not intangible services, so the court upheld the tax assessment.  The court concluded that the architectural illustrations more closely resembled the finished motion picture in Universal Images rather than the film and color key in K & A Litho, which had no use except to transfer colors to the next stage of the printing process.  865 S.W.2d at 346.


TRES Computer, K & A Litho, and Sneary do not support Fall Creek’s position.  The true object and essence of Fall Creek’s transaction is not merely intangible services.  Fall Creek’s purchase of fractional interests in the aircraft is evidenced by a bill of sale and a purchase agreement.  The FAA recognizes Fall Creek as the legal owner of the partial interest in a particular airplane.  Fall Creek depreciates the purchase price of the aircraft as a tangible asset in its accounting ledgers.  Fall Creek can sell its ownership interest in the aircraft subject to Raytheon’s approval.  Although Fall Creek, as a condition of the purchase, has its aircraft in the interchange program with Raytheon and often travels in substitute aircraft, Fall Creek pays separate fees for Raytheon to manage, maintain, and pilot the aircraft.  These facts show that the true object of the purchase of interests in the aircraft is to purchase tangible personal property, not merely intangible services.


The advisory opinions from New York and Texas do not support Fall Creek’s position.  In the New York Department of Taxation and Finance’s advisory opinion, In re Gap, Inc., the purchase of a fractional interest in aircraft and its use in an interchange program similar to Raytheon’s was determined to be exempt from New York compensating use tax because the possession, command, and control of the aircraft was not transferred to the purchaser under New York law.  However, Missouri does not have a similar provision of law.  


The Texas State Comptroller’s policy statement in Tax Policy News indicates that a fractional interest in an aircraft used in an interchange program similar to Raytheon’s is contracting for non-taxable air charter service, not a taxable sale of aircraft.  However, that policy statement does not cite to any provision of law.


In Executive Jet Aviation, 125 F.3d at 1463, the U.S. Court of Appeals, Federal Circuit, determined that a company similar to Raytheon was subject to federal transportation tax because 

it was “in a business of transporting persons or property for compensation or hire by air.”  26 U.S.C. section 4041(C).  The Missouri use tax statutes do not have a provision similar to the one found in the federal transportation tax statute.


Fall Creek purchased fractional ownership interests in aircraft, which were used by Fall Creek and others in Raytheon’s interchange program.  The true object or essence of the transaction was the purchase of tangible personal property, not the purchase of mere services.
  Fall Creek’s purchase of the aircraft interests constitutes the purchase of tangible personal property as set forth in section 144.610.1.

II.  Constitutional Claims


Fall Creek argues that the imposition of use tax violates the commerce clause of the U.S. Constitution because there is no substantial nexus with the state as described in Director of Revenue v. Superior Aircraft Leasing Co., 734 S.W.2d 504 (Mo. banc 1987).  The Director asserts that the tax does not violate the constitutional provision.


This Commission does not have the authority to declare a statute unconstitutional or to otherwise exercise functions reserved for the judiciary.  Therefore, we proceed carefully so as not to invade the purview of the courts.  Nexus is a threshold issue, and it is difficult to exercise our function under section 621.050 to resolve disputes between taxpayers and the Director unless we determine whether the taxpayer has sufficient nexus with the State of Missouri.  Although we cannot declare a statute unconstitutional, we have a duty to apply the law consistently with the United States and Missouri constitutions.  Duncan v. Missouri Bd. for Architects Professional Eng’rs and Land Surveyors, 744 S.W.2d 524, 539 (Mo. App., E.D. 1988).


In Superior Aircraft, the Missouri Supreme Court concluded that the “taxable moment” analysis was no longer the proper method of determining the constitutional validity of the tax.  Instead, the court applied the test set forth in Complete Auto Transit v. Brady, 430 U.S. 274 (1977), as follows:

[N]o state tax may be sustained unless the tax:  (1) has a substantial nexus with the state; (2) is fairly apportioned; (3) does not discriminate against interstate commerce; and (4) is fairly related to the services provided by the State.

Superior Aircraft, at 507.


The Superior Aircraft Leasing Company was a Missouri corporation with business offices in Missouri.  It had purchased an airplane in Kansas and leased it to an Ohio company.  Superior Aircraft hangared and repaired the airplane in Ohio, and it used the airplane for its own purposes when the Ohio company was not using it.  Eighteen percent of the total flight hours were logged for flights to and from Missouri for Superior Aircraft’s board meetings.  The time spent in Missouri for each of the trips ranged from several days to approximately one week.  The corporation paid no sales or use tax on the purchase, use, or storage of the aircraft in any state.  The court determined that a substantial nexus existed with Missouri and that the Missouri use tax assessment was valid.  


Fall Creek is a Missouri corporation with its principal place of business located in Branson, Missouri.  It develops real estate in Missouri and in other states.  Fall Creek used the aircraft in which it owns fractional interests, as well as other aircraft in the interchange program, for flights to and from its Missouri offices and its real estate developments in other states.  Although Fall Creek logged less than 18 percent of the total flight hours of the aircraft, this is reflective of Fall Creek’s ownership of only a fractional interest in the aircraft.  Further, the court in Superior Aircraft did not determine that 18 percent of total flight hours was a minimum for 

purposes of determining nexus.  We find that the imposition of use tax on Fall Creek’s fractional interests in the aircraft is consistent with the United States constitution.    

III.   Use

Fall Creek argues that the aircraft were not “used” within the state of Missouri in accordance with sections 144.610 and 144.605.
  Section 144.605(13), RSMo 1994, provides the following definition of “use”: 

the exercise of any right or power over tangible personal property incident to the ownership or control of that property, except that it does not include storage or the sale of the property in the regular course of business[.]

The Director contends that Fall Creek exercised its rights or power over the aircraft incident to its ownership and therefore used the aircraft within the state.


Our findings of fact show that Fall Creek owned fractional interests in the aircraft and traveled in the aircraft between locations in Missouri and other states where it develops real estate.  Pursuant to the interchange agreement, Raytheon frequently substituted other aircraft of similar size for Fall Creek’s trips.  However, Fall Creek was in operational control of its aircraft while in the air and had the right to tell the pilot to go to a different destination than originally scheduled. 


Section 144.605(13) does not require the exercise of substantial rights and power over the tangible personal property.  That statute provides for the exercise of “any right or power over tangible personal property incident to the ownership or control of that property.” (Emphasis added.)  Fall Creek clearly “used” the aircraft within the state of Missouri in accordance with sections 144.610 and 144.605.

IV.  Finally Come to Rest


Fall Creek argues that the aircraft have not finally come to rest within the state of Missouri in accordance with section 144.610.1, which provides in part: 

This tax does not apply with respect to the storage, use or consumption of any article of tangible personal property purchased, produced or manufactured outside this state until the transportation of the article has finally come to rest within this state or until the article has become commingled with the general mass of property of this state.

(Emphasis added.)  Fall Creek cites Nubo, Ltd. v. Director of Revenue, No. RS 84-1778 (Mo. Admin. Hearing Comm’n Dec. 30, 1987).  In that case, a Missouri corporation with its principal place of business in Missouri owned an aircraft that was hangared and serviced between flights in Lincoln, Nebraska.  The aircraft had landed in Missouri on several occasions to load and unload passengers.  We held that the aircraft had never come finally to rest or become commingled in this state.  Id. at 12.


The Department insists that in this case the aircraft finally came to rest within this state.  The Director argues that aircraft used only for a brief amount of time within this state have finally come to rest in the state under Director of Revenue v. Superior Aircraft Leasing Co., 

734 S.W.2d 504 (Mo. banc 1987).   In that case, the aircraft was hangared and repaired in Ohio, and it spent only 17.7% of its flight hours within Missouri.  The court found that Missouri use tax could be imposed on the aircraft.  


One way to analyze this case is to determine how much time Fall Creek’s aircraft spent in Missouri.  In contrast with the aircraft in Nubo, Fall Creek’s aircraft remained in Missouri overnight on numerous occasions.  A total of 26 of the flights of 713TA involved arrivals to or departures from Missouri, and that aircraft remained overnight in Missouri 13 times.  The 798TA completed 16 flights involving arrivals to or departures from Missouri, and the aircraft remained 

overnight in Missouri 11 times.  The evidence does not show how many times each aircraft was hangared in Missouri during the overnight stays.  Based on the evidence presented, we conclude that the aircraft finally came to rest in this state and are subject to use tax under section 144.610.  Superior Aircraft teaches us that the aircraft need not be physically present in Missouri for a majority of its time in order for it to have “come to rest” in this state, and under a Superior Aircraft analysis, we believe that Fall Creek’s aircraft “finally come to rest” in this state.


However, it must be noted that the actual use, hangaring, and maintenance schedules of the aircraft in this program give the Superior Aircraft analysis a metaphysical quality in this case.  Raytheon, the program manager, considers all these aircraft to be “nomadic.”  If that characterization is accepted, would they ever “finally come to rest”?  Did the legislature, when it drafted this portion of the use tax statute, envision that certain items of tangible personal property would never be subject to use tax, not because they never came to rest in Missouri, but because they never came to rest anywhere?  We do not believe so.  We must be mindful not only of the precedents that bind us, but what the legislature intended.  The purpose of the use tax is to tax the privilege of using within the state property purchased outside the state if the property would have been subject to sales tax if it had been purchased at home.  Farm and Home Savings Ass’n v. Spradling, 538 S.W.2d 313, 317 (Mo. 1976).  It seems clear to us that these aircraft, if purchased in Missouri, would have been taxable despite their pattern of shared and interstate use.  Fall Creek has not argued and the record does not show that the aircraft are not properly taxable in Missouri because they finally came to rest in some other state.  We conclude that Fall Creek’s aircraft purchased in the Raytheon program finally came to rest in Missouri – at least as much as or more than they finally came to rest in any state.


The interest provisions under the sales tax law are applicable to use tax delinquencies.  Section 144.720.  Fall Creek owes interest as assessed plus additional accrued interest.

Conclusion


We conclude that Fall Creek is liable for use tax of $43,369.63 and interest as assessed plus additional accrued interest on its fractional ownership interests in the aircraft.  


SO ORDERED on October 18, 2002.



________________________________



KAREN A. WINN



Commissioner

�The sales tax law in Kansas provides that no sales tax is collected if the airplane is removed from that state within ten days after the purchase.  (Tr. at 39.)


�Although the parties’ stipulation at the hearing did not distinguish between the tax assessed and the interest accrued, those amounts can be ascertained from Respondent’s Exhibit 1.





�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.


�Because we do not find that the substance of what Fall Creek purchased was a transportation service, we do not find that the tax violates 49 U.S.C. section 41106 or section 144.030, RSMo 2000, as a tax on air commerce as Fall Creek has alleged.


�Although Fall Creek asserts that the aircraft was not “stored” within the state, the Director does not dispute that contention.
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