Before the

Administrative Hearing Commission

State of Missouri

EXTENDED CARE HOME HEALTH,
)



)



Petitioner,
)




)


vs.

)

No. 99-3247 SP




)

DEPARTMENT OF SOCIAL SERVICES, 
)

DIVISION OF MEDICAL SERVICES, and
)

DIVISION OF AGING,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On October 28, 1999, Roberta Lambers, doing business as Extended Care Home Health (Extended Care), filed two petitions appealing decisions alleging that Lambers allowed an unqualified aide to deliver care to home health beneficiaries and that records were falsified to show that a qualified aide delivered the care.  In case No. 99-3247 SP, Lambers appealed a decision of the Missouri Department of Social Services (the Department), Division of Medical Services (Medical Services) terminating Lambers from the Missouri Medicaid program.  In case No. 99-3248 DA, Lambers appealed a decision of the Department’s Division of Aging (Aging) canceling Lambers’ Social Services Block Grant (SSBG) contract.  On March 21, 2000, we consolidated the cases.  On October 29, 1999, we stayed the Department from enforcing its order on Lambers’ posting of a $50,000 bond, in the form of a cashier’s check, with this Commission.  


On June 7, 2000, we convened a hearing on the petition.  Lambers presented her case.  Nina Hazelton represented Aging and Medical Services (the Department).  At the hearing, the Department offered unanswered requests for admissions that, under section 536.073, RSMo Supp. 1999,
 our Regulation 1 CSR 15-6.420(1), and Supreme Court Rule 59.01, establish the matters in the request conclusively.  However, the record shows that they were served only on Lambers’ counsel, who later withdrew from representation, and not on Lambers.  Therefore, we do not deem the matters admitted.  


The last written argument was due on September 13, 2000.  

Findings of Fact

1. Roberta Lambers began operating Extended Care as a sole proprietorship in October 1995.  Lambers has a yearly contract (the SSBG contract) with Aging to provide home health care services under the Missouri Title XX (SSBG) program through June 30, 2000.  Lambers also has a participation agreement with Medical Services to provide personal care services under the Missouri Title XIX (Medicaid) program (Medicaid participation).  

2. On April 7, 1996, Lambers hired Lizzie Grandberry to provide homemaker and personal care to clients in their homes.  Grandberry’s criminal history included the following.

a. On March 11, 1994, the St. Louis County Circuit Court found Grandberry guilty, on her guilty plea, of Class C felony stealing.  The court imposed a four-year prison sentence, but suspended execution in favor of five years’ probation, conditioned in part on drug treatment.  State of Missouri v. Grandberry, Case No. 92CR-007615. 

b. The court revoked that probation when, on November 16, 1995, it found Grandberry guilty of Class C felony stealing and the Class B misdemeanor of making a false declaration.  The false declaration involved falsifying a police record.  On the stealing charge, the court imposed a five-year sentence to run concurrently with the one imposed in Case No. 92CR-007615.  For making a false declaration, the court imposed a concurrent term of six months’ confinement.  State of Missouri v. Grandberry, Case No. 95CR-003653.  

c. On March 5, 1996, the court released Grandberry on five years’ probation, after 120 days’ confinement, conditioned in part on drug treatment. Id. 

Lambers discovered those convictions when she conducted a criminal records check. 

3. Since at least June of 1996, the SSBG contract has required Lambers to screen her direct care workers for criminal convictions and employ no direct care worker with a felony theft conviction within the previous five years. The SSBG contract also required Lambers to keep records complete enough that a person reading them could tell which worker gave the direct care. It expressly provided that a breach of those provisions was a material breach of contract and cause for the Department to cancel the contract. 

4. On September 17, 1997, Aging discovered records of Grandberry’s convictions in Lambers’ files.  Lambers told Aging that she would immediately dismiss Grandberry from employment.  However, Grandberry was allowed to use someone else’s name and social security number to continue working for her.  On September 20, 1997, Lambers added Lillie Turner, Grandberry’s sister-in-law and friend of at least 36 years, to her personnel roster.  

5. Turner never received any training for work with Extended Care.  Turner never performed any services for Extended Care.  Turner never signed any documents relating to Extended Care except to endorse paychecks over to Grandberry.  Lambers’ employees signed Turner’s name to such documents.  

6. After the date of Grandberry’s purported dismissal, Lambers signed documents stating that she had trained Turner in direct care skills and at least one report to the Missouri Division of Employment Security (DES) listing Turner or Grandberry as an employee.  For calendar year 1998, Lambers instructed her tax preparer, personally by telephone, to make out a Form 1099 reporting a payment to Turner, to reflect her payments to Grandberry.  Lambers’ workers also signed numerous documents related to Grandberry and Turner, including hiring 

documents, tax records reporting both as employees, time sheets, and service delivery records.  On the records that required both Turner’s signature and the signature of Lambers or her employee, Lambers or her employee was aware that Turner had not signed her own name.  

7. Turner was assigned to client MS and to married clients TM and MM, but Grandberry provided the care.  Lambers and Grandberry used Turner’s name and social security number when submitting claims, and received Medicaid payment, for the services Grandberry performed through October 1999.  

8. In October 1999, Grandberry’s son attacked and robbed TM and MM, and MM died as a result of that incident.  

9. In investigating that incident, the Department learned that Grandberry had been giving direct care to TM, MM, and MS.  By decision dated October 25, 1999, Aging cancelled Lambers’ SSBG contract.  By decision dated October 26, 1999, Medical Services cancelled Lambers’ Medicaid participation.  

10. On January 15, 2000, Lambers sold substantially all the assets of Extended Care to Pyramid Homemaker Services, Inc.  

Conclusions of Law

We have jurisdiction to hear Lambers’ petition under section 208.156, which provides:  

3.  Any person authorized under section 208.153 to provide services for which benefit payments are authorized under section 208.152 who is denied participation in any program or programs established under the provisions of chapter 208 shall be entitled to a hearing before the administrative hearing commission pursuant to the provisions of chapter 621, RSMo. 

*   *   *

5.  Any person authorized under section 208.153 to provide services for which benefit payments are authorized under section 208.152 who is aggrieved by any rule or regulation, contractual 

agreement, or decision, as provided for in section 208.166, by the department of social services or any division therein shall be entitled to a hearing before the administrative hearing commission pursuant to the provisions of chapter 621, RSMo. 

(Emphasis added.)  Lambers has the burden of proof.  Section 621.055.1.  

I.  SSBG Contract

As to the SSBG contract, the Department cites 13 CSR 15-7.021(3), which provides:

(3) Failure of the provider to comply with the terms of the contract and these standards may constitute a breach of contract.

Because she had Grandberry, who was twice convicted of felony theft, on her payroll, Lambers did not comply with the terms of the SSBG contract as to employees.  Because Lambers’ records named Turner instead of Grandberry as the employee giving direct care to MM, TM, and MS, Lambers did not comply with the terms of the SSBG contract as to records, or with the standard set forth at 13 CSR 15-7.021(4)(B):

(4) In accordance with the protective service mandate (Chapter 660, RSMo), the Division of Aging may take immediate action to protect clients from providers who are found to be out of compliance with the requirements of this rule and of any other rule applicable to the in-home services program, when such noncompliance is determined by the Division of Aging to create a risk of injury or harm to clients.  Evidence of such risk may include:  unreliable or inadequate provider documentation of services or training due to falsification or fraud[.] . . .  Immediate action may include, but is not limited to:

*   *   *

(B) Informing current clients served by the provider of the provider’s noncompliance and that the division has determined the provider unable to provide safe care.  Such clients will be allowed to choose a different provider from the list maintained by the Division of Aging which will then be immediately authorized to provide service to them.  

Lambers’ actions constitute a material breach of the contract.

The SSBG contract provides that a breach of contract is cause for cancellation.  Lambers alleges that she had no knowledge of the scheme to employ Grandberry under Turner’s name, but the training records, her report to the Missouri DES, and her call to her tax preparer show otherwise.  Therefore, we conclude that the SSBG contract should be cancelled.  

II.  Medicaid Participation

As to Medicaid participation, the Department cites Regulation 13 CSR 70-3.030(2)(A)1, which allows sanctions for:

1.  Presenting, or causing to be presented, for payment any false or fraudulent claim for services or merchandise in the course of business related to Medicaid[.]

Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 (Mo. 1910).  The Department alleges that Lambers misrepresented the item required at Regulation 13 CSR 70-91.010(4)(A)2E, which states:

2.  Documentation for services delivered by the provider must include the following: 

*   *   *

E.  The name of the personal care aide who provided the service[.]

We agree that Lambers presented Grandberry’s services under Turner’s name to get Medicaid payment for them.  Lambers’ Medicaid participation is subject to a sanction for presenting a fraudulent claim for services.  


The Department also cites 13 CSR 70-3.030(2)(A)13, which provides:  

13.  Failing to meet standards required by state or federal law for participation (for example licensure)[.]

The Department argues that Lambers failed to meet its Regulation 13 CSR 70-91.010(3)(A):  

(3) Criteria for Providers of Personal Care Services.

(A) The provider of personal care services must have a valid participation agreement with the state Medicaid agency.  The issuance of the participation agreement is dependent upon the Department of Social Services’ acceptance of an application for enrollment.  The provider must submit to the Department of Social Services, Division of Aging, the written proposal required to become a Title XX in-home services provider and be approved to provide Title XX in-home services.  Once approved to provide Title XX in-home services by the Division of Aging, the provider will be allowed to execute a Title XIX participation agreement with the Division of Medical Services. . . .

(Emphasis added.)  The Department also cites 13 CSR 70-3.030(2)(A)19, which similarly allows a sanction for:


19.  Being suspended or terminated from participation in another governmental medical program such as Workers' Compensation, Crippled Children's Services, Rehabilitation Services and Medicare[.]

(Emphasis added.)  The SSBG program is a “medical” program because even basic personal care services constitute a medical need.  Regulations 13 CSR 15-7.021(10) and 13 CSR 70-91.010(2).  Under those provisions, the cancellation of Lambers’ SSBG contract is cause for terminating Lambers’ Medicaid participation.  


The Department cites 13 CSR 70-3.030(2)(A)29, which allows a sanction for:  

29.  Conducting civil or criminal fraud against the Missouri Medicaid program or any other state Medicaid (medical assistance) program, or any criminal fraud related to the conduct of the provider's profession or business[.]

(Emphasis added.)  We have already found that Lambers participated in a fraud, in that she reported delivery of services by a qualified worker when an unqualified worker did the work for Medicaid payment.  

Summary


We cancel Lambers’ SSBG contract.  We terminate Lambers’ Medicaid participation.  We lift the stay order and will release the bond to the Department within thirty days subject to post-hearing motions containing evidence of the amount due to the Department of Social Services.  


SO ORDERED on September 27, 2000.



________________________________



SHARON M. BUSCH



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.  
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