Before the
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State of Missouri
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)
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)


vs.

)
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)

LADINE EVERIDGE,
)




)
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)



)

DECISION


Ladine Everidge is subject to discipline for violating state regulations.
Procedure


On December 11, 2007, the Department of Health & Senior Services (“the Department”) filed a complaint seeking to discipline Everidge.  We served Everidge with a copy of the complaint and our notice of complaint/notice of hearing by certified mail.  On January 15, 2008, Everidge filed an answer.  On March 31, 2008, the Department filed a motion for summary determination.  Our Regulation 1 CSR 15-3.440(3) provides that we may decide this case without a hearing if the Department establishes facts that (a) Everidge does not dispute and 
(b) entitle the Department to a favorable decision. 


We gave Everidge until April 16, 2008, to respond to the motion, but she did not.  Therefore, the following facts are undisputed.

Findings of Fact

1. Everidge held a child care license for a family care home for a two-year licensing period starting April 1, 2006, and expiring March 31, 2008.
2. On September 20, 2007, Everidge spanked I.P. (age 32 months) with a ruler because I.P. had a toilet training accident that soiled his clothes.  She had scolded I.P. during previous toilet training accidents.  Everidge failed to supervise I.P. when using the bathroom.
3. On September 20, 2007, Martha Goode, the Department’s child care facility specialist, was assigned to investigate a complaint against Everidge.  The complaint alleged that Everidge had spanked a child in her care, I.P., with a ruler because I.P. had a toilet training accident and had soiled his clothes.
4. Goode co-investigated the complaint with Monica Morgan, an out-of-home investigator for the Department of Social Services (“DSS”).
5. DSS had also received a complaint about the incident at Everidge’s facility through their child abuse and neglect hotline.
6. On September 20, 2007, Goode and Morgan went to Everidge’s facility, located at 3711 Agnes in Kansas City, Missouri, to speak with her about the allegation that she had spanked a 32-month-old child for soiling his clothes.
7. When asked about the allegations in the complaint, Everidge admitted to Goode and Morgan that she had spanked I.P. with a ruler.
8. Everidge stated that she knew the rules and “probably shouldn’t have done it.”

9. Everidge told Goode that in the past she has scolded I.P. for toilet training accidents.
10. On September 21, 2007, Goode and her supervisor hand delivered a letter to Everidge notifying her of the Department’s decision to immediately suspend her license to provide child care and the Department’s intent to revoke her child care license.
11. In a letter dated September 26, 2007, Everidge appealed the Department’s decision to immediately suspend her license.
12. The decision to immediately suspend Everidge’s license was reversed after a hearing on October 9, 2007.
13. The Department received a written request from Everidge on September 26, 2007, appealing its decision to revoke her child care license.
14. Everidge voluntarily surrendered her license to child care facility specialist Martha Goode on December 5, 2007, during a monitoring inspection.
15. The Department accepted Everidge’s surrendered child care license in a letter dated December 7, 2007.
Conclusions of Law 


We have jurisdiction to hear this complaint.  Section 210.245.2
  states:
If the department of health proposes to deny, suspend, place on probation or revoke a license, the department of health shall serve upon the applicant or licensee written notice of the proposed action to be taken.  The notice shall contain a statement of the type of action proposed, the basis for it, the date the action will become effective, and a statement that the applicant or licensee shall have thirty days to request in writing a hearing before the administrative hearing commission and that such request shall be made to the department of health.

The Department has the burden of proving that Everidge has committed an act for which the law allows discipline.
  The burden of proof is a preponderance of the evidence.


The Department argues that Everidge is subject to discipline under § 210.221:


1.  The department of health shall have the following powers and duties:

(1) After inspection, to grant licenses to persons to operate child- care facilities if satisfied as to the good character and intent of the applicant and that such applicant is qualified and equipped to render care or service conducive to the welfare of children, and to renew the same when expired.  No license shall be granted for a term exceeding two years.  Each license shall specify the kind of child-care services the licensee is authorized to perform, the number of children that can be received or maintained, and their ages and sex;

(2) To inspect the conditions of the homes and other places in which the applicant operates a child care facility, inspect their books and records, premises and children being served, examine their officers and agents, deny, suspend, place on probation or revoke the license of such persons as fail to obey the provisions of sections 210.201 to 210.245 or the rules and regulations made by the department of health.  The director also may revoke or suspend a license when the licensee fails to renew or surrenders the license;

(3) To promulgate and issue rules and regulations the department deems necessary or proper in order to establish standards of service and care to be rendered by such licensees to children.
The Board met its burden of proving that Everidge used physical punishment with I.P.  Everidge admitted that she spanked I.P. with a ruler because I.P. had a toilet training accident that soiled his clothes.  She admitted to scolding I.P. during previous toilet training accidents.  Everidge failed to supervise I.P. when using the bathroom in that she allowed him to use the bathroom by himself.  We agree with the Department that this conduct violates the following regulations.

19 CSR 30-61.115(5) states:
Any household member or any person present at the home during hours in which child care is provided shall not present a threat to the health, safety or welfare of the children.
19 CSR 30-61.175(l)(A)4 states:

Children under three (3) shall be supervised and assisted while in the bathroom.
19 CSR 30-61.175(l)(C)7 states:
Physical punishment including, but not limited to, spanking, slapping, shaking, biting or pulling hair shall be prohibited.

19 CSR 30-61.175(l)(C)8 states:
No discipline technique which is humiliating, threatening or frightening to children shall be used.  Children shall not be shamed, ridiculed, or spoken to harshly, abusively or with profanity.

19 CSR 30-6l.175(l)(C)9 states:
Punishment or threat of punishment shall not be associated with food, rest or toilet training.
19 CSR 30-61.175(l)(E)11 states:

Children shall not be punished, berated or shamed in any way for soiling his/her clothes.  The parent(s) shall provide extra clothing for his/her child in case the child accidentally soils him/herself.

Everidge is subject to discipline under § 210.221.1(2) for violating the Department’s regulations.
Summary


We find cause to discipline Everidge under § 210.221.1(2).  We cancel the hearing.


SO ORDERED on April 28, 2008.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner

	�Motion Ex. D.


	�Statutory references, unless otherwise noted, are to RSMo 2000.


	�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


	�Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  





PAGE  
2

