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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On June 13, 2001, Francis J. Everhart, M.D., filed a petition to recover the attorney fees and expenses incurred in Everhart v. State Bd. of Regis’n for the Healing Arts, No. 00-0482 HA (Mo. Admin. Comm’n May 23, 2001) (the underlying case).  Everhart argues that the disciplinary actions against him did not substantially justify restricting his license.


This Commission convened a hearing on the petition on January 3, 2002.  Kent Brown represented Everhart.  Assistant Attorney Laura Krasser represented the Board.  The last written argument was due on March 19, 2002.
 

Findings of Fact

1. Everhart graduated magna cum laude from Temple University with a Bachelor of Arts degree in chemistry and received his M.D. from the University of Pennsylvania School of 

Medicine on May 21, 1962.  He interned at University of Pennsylvania Hospital in Philadelphia, 

completed two years of residency in internal medicine at Jefferson Medical College Hospital in Philadelphia, and did two years of cardiology fellowship at the University of Minnesota.  

2. On June 21, 1972, Everhart became certified by the American Board of Internal Medicine, Certificate No. 29725.  On December 5, 1975, he became certified by the American Board of Internal Medicine’s Subspecialty Board on Cardiovascular Diseases, Certificate No. 29725.

3. Everhart worked in the private practice of cardiology and internal medicine as follows:

Minneapolis, MN (July 1967 – August 1968)

Spokane, WA (August 1968 – February 1978)

Topeka, KS (March 1978 – October 1978)

Honolulu, HI (November 1978 – November 1979)

New Orleans, LA (March 1980 – December 1988) 

Hermiston, OR (June 1989 – June 1993)

4. Everhart was appointed as clinical instructor in medicine, University of Minnesota, from July 1967 through July 1968, and as instructor in medicine, Tulane University, from January 1987 through June 1987.  

5. Everhart worked in correctional medicine as follows:

CCA/Winn Correctional Center, Winnfield, LA (July 1993 – March 1995)

David Wade Correctional Center, Homer, LA (March, 1995 – November, 1995)

6. Everhart worked through locum tenens agencies (temporary assignments) as follows:

Cascade Valley Hosp., Arlington, WA (January 1989 – May 1989)

Central Oregon District Hosp., Redmond, OR (May 1989)

U.S.P.H.S Indian Hospital, Belcourt, ND (February 1996 – June 1996) 

U.S.P.H.S Indian Hospital, Wagner, SD (June 1996 – August 1996)

U.S.P.H.S Indian Hospital, Claremore, OK (August 1996 – January 1997)

U.S.P.H.S. Indian Hospital, Lawton, OK (January 1997 – March 1997)

Yellowhawk Indian Health Center, Pendleton, OR (April 1997-May 1997)

Community Health Center, Logansport, LA (June 1997 – September 1997)

S.C.I., Bellefonte, PA (September 1997 – December 1997)

Stat Care of Louisiana, Lake Charles, LA (January 1998 – March 1998)

Savannah Primary Care Clinic, Savannah, GA (April 1998 – July 1998)

Medworks Clinic, New Iberia, LA (July 1998)

Ahmad Shanableh, M.D., Marrero, LA (August 1998 – September 1998)

Out Patient Medical Center, Natchitoches, LA (October 1998)

St. Francis Family Clinic, Jonesboro, LA (November 1998 – December 1998)

Allendale Correctional Center, Fairfax, SC (April 1999)

Ireland Army Comm. Hosp., Fort Knox, KY (May 1999 – July 1999)

Edisto Internal Medicine, Walterboro, SC (August 1999)

Ireland Army Comm. Hosp., Fort Knox, KY (September 1999)

Physicians’ Best Care Clinic, Metairie, LA (November 1999)

Standing Rock I.H.S. Hosp., Fort Yates, ND (December 1999 – February 2000)

HealthSouth Rehab Hosp., Pleasant Gap, PA (February 2000 – April 2000)

Columbia Care Center, Columbia, SC (April 2000 – May 2000)

David Raines Comm. Health Center, Shreveport, LA (June 2000)

Sand Point Internists, Seattle, WA (July 2000)

Prof. Health Services, Cope, SC (August, 2000)

HealthSouth Medical Clinic, Belle Chasse, LA (October, 2000)

Colleton Medical Center, Walterboro, SC (December 2000)

7. Everhart was involved in what is referred to as the Spokane experience, an advancement developed in Spokane, Washington, in the early 70’s for the treatment of acute myocardial infarction.  The approach involved taking the patient to the catheterization laboratory to find out why the infarction was occurring and determining if emergency bypass surgery is amenable. 

8. Everhart’s staff privileges at Sacred Heart Hospital in Spokane, Washington were suspended in July of 1975 because of emotional stress.  After Everhart arranged to do a procedure on a very sick patient, a hospital administrator told Everhart that he could not perform the procedure, even though he had the approval of the patient.  Everhart voiced a loud objection, walked out of the room, and slammed the door.  

9. Everhart was under significant stress in 1975.  He was working in excess of 100 hours per week, was on call 24 hours a day, and had marital problems.  He received psychological counseling at the request of the hospital and was subsequently reinstated to full privileges in November 1975, including invasive cardiology.  Invasive cardiology involves puncturing the skin to gain access to the arterial and venous system of the body for the purpose of diagnosis and treatment of the heart.  Everhart practiced with full privileges until he moved away 25 months later.  He received psychological follow-up for stress from the Menninger Foundation for a period of six weeks.

10.  Everhart’s divorce began in the fall of 1977 and was completed in 1978.

11. In 1980, Everhart moved to New Orleans.  He served on the provisional staff of Southern Baptist Hospital for two years.  After that two-year period, Everhart requested 

advancement to associate staff at Southern Baptist Hospital.  His request for advancement to associate staff was denied, and his staff privileges were revoked.  

12. Everhart reactivated his Oregon registration in 1989 and signed a voluntary limitation requiring psychiatric evaluation and treatment if necessary.  The psychiatrist’s evaluation recommended approval for licensing, but the Oregon Board required psychological counseling until 1992, at which time the Board removed the limitation.

13. Everhart has attended the following courses dealing specifically with invasive cardiology:

Doppler Echocardiography, April of 1990

Cardiovascular Therapy, August of 1990

Nuclear Cardiology, November of 1990

American College of Cardiology, March of 1991

Cardiology Update, June of 1991

Oregon Cardiovascular Symposium, September of 1991

Portland Heart Meeting, October of 1991

American Heart Association, November of 1991

American College of Cardiology, April of 1992

Oregon Heart Center, September of 1992

American Heart Association, November of 1992

Medtronic Pacemaker Training, November of 1992

Portland Laser and Intervention, October of 1992

Biotronic Pacemaker Course, December of 1992

Louisiana Heart Institute Symposium, September of 1993

American College of Cardiology, March of 1995 

14. In addition to the formal training courses, Everhart uses POL.net, Medscape.com, and WebMD.com to review recent articles in cardiology and to obtain continuing medical education credit.  

15. Everhart took the special purpose examination in 1998 in order to obtain a license to practice medicine in South Carolina.  That examination is a test of general medical knowledge.  Everhart passed the examination.  

16. In June of 1999, the Army Hospital in Fort Knox, Kentucky granted Everhart the following privileges related to invasive cardiology:

(1)  Cardiology;

(2) Arterial puncture and cannulation;

(3) Angiography, cerebral;

(4) Arteriography;

(5) Cardiac catheterization;

(6) Cardiac pacemaker (transvenous);

(7) Pericariocentesis;

(8) Subclavian puncture;

(9) Swan-Ganz catheterization;

(10)  Pericardial biopsy (closed);

(11)  Arterial puncture;

(12) Femoral vein cannulation;

(13) Internal jugular vein cannulation;

(14) Subclavian vein cannulation;

(15) Radial arterial line placement.

Those privileges expired in June of 2000.

17. In July of 1999, Everhart submitted to the Board an application to reactivate his medical license in the State of Missouri. 

18. On February 1, 2000, the Board issued a restricted license to Everhart, License No. R9347, which restricted him from performing invasive cardiology.    

19. As a result of his psychological counseling, Everhart has learned strategies to cope with interpersonal conflicts with others.  He is no longer undergoing any psychological counseling or treatment.  Most of his positions in locum tenens work require 40 hours of work per week.  

20. Everhart is licensed to practice medicine in six states.  He does not currently have privileges for invasive cardiology at any hospital.

21. The American College of Cardiology recommends a mentoring period before allowing physicians to perform invasive cardiology.  Hospitals recommend or require that physicians be mentored on their first cases before they are allowed to perform the cases on their own.

22. A physician applies at a hospital for core privileges, which are the basic privileges to perform procedures on the basis of being a general internist, general surgeon, general pediatrician, or general obstetrician.  In addition, a physician may apply for additional privileges to do special procedures in a subspecialty.  Performing a balloon angioplasty (percutaneous transluminal coronary angioplasty) or a pericardial centesis of the heart (placement of a needle in the heart to draw fluid) in a specific hospital requires a special privilege.  A physician would have to document training and undergo a mentoring period in order to obtain hospital staff privileges to perform those procedures.  

23. Everhart has not done any cardiac catheterizations since approximately 1985.  The equipment, knowledge, and complications involved in cardiac catheterizations have advanced significantly since 1985.   

24. The American College of Cardiology recommends that a physician perform at least 175 diagnostic catheterizations per year and at least 75 catheter-based interventions per year in order to maintain the skills to perform safely.

25. Everhart filed a complaint in the underlying case on February 25, 2000, seeking this Commission’s determination that no restriction should be placed on his license.

26. On January 9, 2001, this Commission held a hearing in the underlying case.  The Board presented evidence that final disciplinary action was taken against Everhart when his hospital privileges were suspended at Sacred Heart Hospital and were revoked at Southern Baptist Hospital.  The Board showed that Everhart had not practiced invasive cardiology for more than 15 years.  Everhart testified that he was rehabilitated from the conduct resulting in the suspension or revocation of his hospital privileges.  He further testified that he has remained current in knowledge of cardiac catheterizations and that the Board’s restrictions would not allow him to participate in any hospital mentoring program to become proficient in the latest procedures in invasive cardiology.

27. On May 23, 2001, this Commission issued findings of fact and conclusions of law in the underlying case.  We found that Everhart established that he has been rehabilitated since the time his hospital privileges were suspended and revoked.  We noted that Everhart successfully completed psychological counseling for emotional stress and learned strategies to cope with interpersonal conflicts.  

28. This Commission further found that through continued medical education, Everhart has remained current with advances in knowledge and treatment methods of cardiac catheterization, even though he has not performed any cardiac catheterizations since approximately 1985.  We found that through working in a hospital mentoring program, Everhart’s skills in performing procedures such as catheterization will be improved, monitored, and reviewed.  Everhart held hospital privileges related to invasive cardiology as recently as June 2000 at the Army Hospital in Fort Knox, Kentucky.

29. In our decision in the underlying case, this Commission stated that we do not have authority over a physician’s hospital privileges and that each physician must comply with all requirements for hospital staff privileges before he or she is entitled to perform any procedures at a hospital.  We noted that holding an unrestricted license from the Board of Healing arts does not automatically allow a physician to gain staff privileges from any hospital.  We further noted that the Board’s restrictions would not allow Everhart to participate in any hospital mentoring program to become proficient in the latest procedures in invasive cardiology.  This Commission concluded that Everhart should be granted a license without restriction. 

30. On June 13, 2001, Everhart filed an application for attorney fees and expenses incurred in the underlying case.  This Commission assigned Case No. 01-0934 AF to Everhart’s application.  

31. Everhart incurred $12,351.53 in attorney fees and $214.03 in expenses in the underlying case.  Everhart’s counsel billed for services at $125 per hour.

32. At all relevant times, Everhart’s net worth did not exceed two million dollars. 

Conclusions of Law

Everhart claims attorney fees and expenses under section 536.087.1,
 which provides:  


A party who prevails in an agency proceeding or civil action arising therefrom, brought by or against the state, shall be awarded those reasonable fees and expenses incurred by that party in the civil action or agency proceeding, unless the court or agency finds that the position of the state was substantially justified or that special circumstances make an award unjust.  

The purpose of section 536.087 is to require state agencies to carefully scrutinize proceedings and to increase the agency's accountability.  Wadley v. Department of Soc. Servs., 895 S.W.2d 176, 178-79 (Mo. App., S.D. 1995).  The statute was designed “to encourage relatively impecunious private parties to challenge abusive or unreasonable government behavior by relieving such parties of the fear of incurring large litigation expenses.”  Hernandez v. State Bd. of Regis’n for the Healing Arts, 936 S.W.2d 894, 902 (Mo. App., W.D. 1997).

I.  Prevailing Party


Section 536.087.1 authorizes an award of attorney fees to a non-state party who “prevails” in an agency proceeding or civil action arising therefrom.  An individual qualifies as a "party" under section 536.085(2)(a) if his or her net worth did not exceed two million dollars at the time the underlying case was initiated.  There is no dispute that Everhart meets these criteria.  There is no dispute that Everhart prevailed in the underlying case by obtaining a favorable decision.  Section 536.085(3).

II.  Substantial Justification


A prevailing party is entitled to an award of attorney fees and expenses unless we determine that “the position of the state was substantially justified or that special circumstances 

make an award unjust.” Section 536.087.1.  The State has the burden to prove that its position was substantially justified.  Melahn v. Otto, 836 S.W.2d 525, 529 (Mo. App., W.D. 1992).  The Board’s position need not be correct or even highly justified, but it must have a clearly reasonable basis in fact and law.  Hernandez, 936 S.W.2d at 903.  The Board’s position must be in good faith and capable of being reached by a reasonable person.  Id.  “The fact that the state has lost the agency proceeding . . . creates no legal presumption that its position was not substantially justified.”  Section 536.087.3.  

A.  The Law Pertaining to Restricted Licenses


Section 334.100.1 provides in part: 

As an alternative to a refusal to issue or renew any certificate, registration or authority, the board may, at its discretion, issue a license which is subject to probation, restriction or limitation to an applicant for licensure for any one or any combination of causes stated in subsection 2 of this section.  The board’s order of probation, limitation or restriction shall contain a statement of the discipline imposed, the basis therefore, the date such action shall become effective, and a statement that the applicant has thirty days to request in writing a hearing before the administrative hearing commission.  If the board issues a probationary, limited or restricted license to an applicant for licensure, either party may file a written petition with the administrative hearing commission within thirty days of the effective date of the probationary, limited or restricted license seeking review of the board’s determination.

(Emphasis added).  


Section 334.100.2(4)(g) provides the following grounds for imposing a restriction, 

(4) Misconduct, fraud, misrepresentation, dishonesty, unethical conduct or unprofessional conduct in the performance of the functions or duties of any profession licensed or regulated by this chapter, including, but not limited to, the following:

*    *    *

(g)  Final disciplinary action by any professional medical or osteopathic association or society or licensed hospital or medical staff of such hospital in this or any other state or territory, whether 

agreed to voluntarily or not, and including, but not limited to, any removal, suspension, limitation, or restriction of the person’s license or staff or hospital privileges, failure to renew such privileges or license for cause, or other final disciplinary action, if the action was in any way related to unprofessional conduct, professional incompetence, malpractice or any other violation of any provision of this chapter[.]

(Emphasis added.)  The Board had the burden to show that a basis existed for imposing a restriction on the license.  Section 620.149.2.


In determining whether cause existed for imposing a restriction on Everhart’s license to practice as a physician, we exercised the same authority that was granted to the Board.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  Therefore, we simply decided the application de novo.  State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  The word “may” in section 334.100.1 means discretion, not a mandate.  Id.  That discretion became ours.  Id. at 614-15.  


This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.  Id.  

B. Conclusions as to Substantial Justification

Everhart argues that the Board’s position in the underlying case was not substantially justified because the alleged misconduct was not serious in nature, had no relevance to the Board’s denial of Everhart’s license, and was over a decade old.  


The Board argues that its position was substantially justified because it received information that Everhart had been the subject of final disciplinary action by two hospitals.  The Board asserts that it had a reasonable basis in law and fact to issue a restricted license because 

section 334.100.1(4)(g) gives the Board discretion to issue a restricted license when final disciplinary action has been taken against an applicant by a hospital.


The Board’s evidence showed that Everhart had been the subject of final disciplinary action by two hospitals.  His staff privileges at Sacred Heart Hospital in Spokane, Washington, were suspended in July of 1975 because of emotional stress.  His staff privileges at Southern Baptist Hospital in New Orleans were subsequently revoked.  We do not agree with Everhart that these matters were not serious in nature.  When Everhart reactivated his Oregon registration in 1989, he signed a voluntary limitation requiring psychiatric evaluation and treatment if necessary.  The psychiatrist’s evaluation recommended approval for licensing, but the Oregon Board required psychological counseling until 1992, at which time the Oregon Board removed that limitation.  These facts show that the final disciplinary action imposed by the hospitals was considered to be a serious matter, not only by the Missouri Board, but also by the Oregon Board.


The Missouri Board issued a restricted license to Everhart.  The Board did not deny a license altogether as suggested in the written argument submitted by Everhart’s counsel in this case.  The restricted license would have allowed Everhart to practice medicine, but would have restricted him from performing invasive cardiology procedures. 


Everhart’s problems were not as remote in time as he has suggested.  The restricted license was issued to him on February 1, 2000.  Everhart’s Oregon license was limited as recently as 1992 for continued psychological counseling.  It was Everhart’s emotional stress that previously resulted in one hospital suspending his staff privileges.  


The Board restricted Everhart from performing invasive cardiology.  Everhart had not performed invasive cardiology procedures such as cardiac catheterization since approximately 1985.  Nevertheless, we found that Everhart’s testimony was credible, which showed that he was 

rehabilitated and that he has remained current with advances in knowledge of cardiac catheterization.  His testimony showed that he would be able to participate in a hospital mentoring program to become proficient in the latest procedures in invasive cardiology.  


We determined that Everhart was rehabilitated and was entitled to a license without restriction.  The Board’s position in the underlying case was based on evidence that Everhart’s hospital privileges had been suspended or revoked on two occasions and that he had not performed invasive cardiology in 15 years.  There was a reasonable basis in both law and fact for the Board’s position.


The Board’s position in the underlying case was substantially justified.  Everhart is not entitled to an award of attorney fees and expenses incurred in the underlying case.


SO ORDERED on April 11, 2002.



________________________________



WILLARD C. REINE



Commissioner

�The parties’ joint stipulation of fact with attachments is admitted and marked as Joint Exhibit 1.


�Statutory references are to the 2000 Revised Statutes of Missouri.
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