Before the

Administrative Hearing Commission

State of Missouri

EVERGREEN ALLIANCE GOLF 
)

LIMITED, d/b/a ADAMS POINT GOLF
)

COURSE,
)



)



Petitioner,
)




)


vs.

)

No. 03-2186 RS




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


We dismiss the petition of Evergreen Alliance Golf Limited (Evergreen) because Evergreen filed the petition too late.  


Evergreen appealed the Director of Revenue’s denial of Evergreen’s claim for a refund of sales taxes that it remitted while doing business as Adams Point Golf Course.  On December 1, 2003, the Director filed a motion to dismiss the petition.  The Director argues that Evergreen did not file the appeal in time.  Our Regulation 1 CSR 15-3.440(3)(B) provides that we may dispose of this case without a hearing if the Director establishes facts that (a) Evergreen does not dispute and (b) entitle the Director to a favorable decision.  Section 536.073.3;
 ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  


We gave Evergreen until December 24, 2003, to respond to the motion, but it did not respond.  Therefore, we conclude that Evergreen does not dispute the following facts, as established by the Director’s affidavit.

Findings of Fact

1. On October 2, 2001, the Director mailed to Evergreen a final decision assessing sales tax and a title penalty.  

2. On November 7, 2003, Evergreen sent the petition to this Commission by certified mail.  

3. November 7, 2003, is more than 60 days after October 2, 2001.

Conclusions of Law


Section 144.261 provides that we have jurisdiction to hear a petition from the Director’s decision, but it also requires that such petition be filed “within sixty days after the mailing or delivery of such decision[.]”  Evergreen did not meet that deadline because it did not file the petition until we received it.  Section 621.205.  


Evergreen explains that it timely pursued its remedies with the Director, but turnover in its accounting department disrupted its process as to appealing the Director’s decision.  Evergreen asks us to waive the deadline.  However, we have no power to waive the deadline for any reason.  


We have no jurisdiction to hear a petition filed out of time.  Community Fed. Sav. & Loan Assoc. v. Director of Revenue, 752 S.W.2d 794, 799 (Mo. banc 1988), cert. denied, 488 U.S. 893 (1988).  Therefore, we grant the motion and dismiss the petition.  


SO ORDERED on December 31, 2003.



____________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 2000 Revised Statutes of Missouri.





PAGE  
2

