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DECISION
Jeffrey M. Erwin, D.C., is subject to discipline because he engaged in misconduct in the performance of the functions and duties of his profession when he touched a patient in a sexual manner, suggested sexual intercourse as a therapy for her knee and back pain, and attempted to engage her in sexual conversation under the guise of giving her therapy.  The same conduct subjects him to discipline also for engaging in unprofessional and improper conduct in the practice of chiropractic and for violating the professional trust and confidence of his patient. 
Procedure

On August 11, 2008, the State Board of Chiropractic Examiners (“the Board”) filed a complaint seeking cause to discipline Erwin’s chiropractic license.  We served Erwin with our notice of complaint/notice of hearing and a copy of the complaint by certified mail on August 23, 2008.  He did not respond to the complaint.  On September 26, 2008, the Board served its request 
for admissions upon Erwin.  Erwin did not respond.  On November 6, 2008, the Board filed a motion for summary determination.  We notified Erwin that he had until November 26, 2008, to respond, but he did not respond.
We may decide this case without a hearing if the Board establishes facts that entitle it to a favorable decision and Erwin does not raise a genuine issue as to such facts.
  To establish those facts, the Board relies upon the request for admissions that it served upon Erwin, to which Erwin failed to respond.
  Erwin's failure to answer the request for admissions establishes the matters asserted in the request, and no further proof is required.
  That rule applies to all parties, including those acting without an attorney.
  
Such a deemed admission can also establish “application of the facts to the law, or the truth of the ultimate issue, opinion or conclusion, so long as the opinion called for is not an abstract proposition of law.”
  Nevertheless, the General Assembly and the courts have instructed that we must:

make an independent assessment of the facts to determine whether cause for disciplining a licensee exists. . . .  But this impartiality would be compromised if the determination of cause was not a separately and independently arrived at determination by the Hearing Commission. 

We therefore independently apply the law to the facts that Erwin is deemed to have admitted.
Findings of Fact

1.
The Board originally licensed Erwin as a chiropractic physician in 2000.  Erwin held the license during the events described in these Findings of Fact.
2.
On or about April 9, 2007, a female (“H.B.”) submitted a written complaint to the Board describing events that took place during appointments with Erwin between July of 2006 and November of 2006.

3.
H.B. initially made an appointment with Erwin for treatment of knee and back pain.

4.
H.B. was prompted to consult Erwin by a print advertisement then being run by Erwin in an area coupon mailer.

5. 
H.B.’s initial appointment with Erwin was on July 11, 2006. H.B. attended 22 appointments with Erwin, and the last appointment was on November 17, 2006.

6. 
During an appointment in late July of 2006, Erwin engaged H.B. in a discussion concerning her sexuality; in particular, Erwin discussed with H.B. pain she had experienced during sexual intercourse and discussed options for helping her to obtain greater sexual satisfaction.  He asked questions of H.B. concerning her ability to achieve orgasm.

7. 
Erwin’s questions and discussions with H.B. about sexual issues were offensive to H.B., unwarranted, and unnecessary for any legitimate chiropractic purpose related to treatment of H.B.’s knee and back pain.

8. 
Because she believed that Erwin’s treatments might help to relieve her knee and back pain, and because she had exhausted other options for treatment, H.B. continued to attend appointments with Erwin.
9. 
During an appointment on or about July 25, 2006, Erwin suggested to H.B. that she consider allowing him to utilize a treatment technique known as Chiropractic Manipulative Reflex Technique, or “CMRT,” as a possible treatment for H.B.’s pain.
10. 
CMRT is one aspect of a broader range of chiropractic treatment known as Sacro Occipital Technique.  CMRT is thought to do for the viscera, or soft tissues, of the body what spinal manipulation does for the vertebrae and central nervous system of the human body.  The 
theory of CMRT relies upon identification of and external pressure on nerve bundles and fibers to bring about relief from pain caused by stagnation of visceral/soft tissue complexes.

11.
As taught by Board-approved chiropractic colleges, CMRT is a technique to be performed externally and is not taught or scientifically supported as a technique to be performed internally, i.e. through the vagina.
12.
Erwin informed H.B. that in order for him to properly perform CMRT for her condition, H.B. would have to be nude.
13.
Erwin represented to H.B. that CMRT was likely to bring relief from her pain symptoms.
14.
Based upon Erwin’s representations about the likelihood of CMRT helping her, H.B. ultimately agreed to allow Erwin to perform CMRT on her.
15.
Erwin prepared a “special” consent form for H.B. dealing specifically with the nature of the CMRT treatments that Erwin intended to perform.  Among the disclosures set forth in the “special consent form” were the following:

a.
That “the way CMRT works is not well understood” and that it is “purely experimental”;

b.
That H.B. was being asked to consent to CMRT “[b]ecause I [H.B.] have specific spots along the inner portion of my pubic bones that are very tender and correspond with the pain I have during sexual intercourse”;

c.
That “I [H.B.] am asking my Chiropractic Physician (Dr. Erwin) to massage intimate places within my vagina with a gloved hand while manipulating the trapezius muscle of my shoulders”;

d.
That “I [H.B.] would like to try this unorthodox procedure”; and 
e.
That “I [H.B.] understand that there is no specific text which states that internal vaginal manipulation . . . . may resolve my pain[.]”
16.
H.B. refused to sign or initial the portion of Erwin’s “special consent form” containing the disclosures quoted in Finding 15.

17.
Despite her refusal to sign or initial the described portions of the “special consent form” prepared for her, H.B. allowed Erwin to perform CMRT based upon his assurances that he believed the technique could help relieve her symptoms.

18.
During four to five appointments, Erwin performed CMRT on H.B. by palpating or pressing his fingers simultaneously on H.B.’s shoulders and pubic bones, and by inserting his finger briefly inside of H.B.’s labia.

19.
H.B. did not experience symptom relief as a result of Erwin’s CMRT “treatments,” although Erwin continued to assure H.B. that he could tell “without a doubt” that CMRT was helping to relieve the condition underlying her symptoms, and insisted that Erwin continue with the treatments.

20.
During one or more of the appointments in which Erwin performed the CMRT treatments described herein, he asked H.B. questions about her sexual habits and problems, notably whether H.B. was able to obtain orgasm.

21.
Erwin stated that he was going to “make it his mission” to help H.B. become able to achieve orgasm.

22.
H.B. implored Erwin to instead direct his treatment efforts toward relieving her knee and back pain.

23.
Erwin disregarded H.B.’s efforts to refocus his efforts toward her presenting symptoms of knee and back pain and suggested that H.B. should have been more appreciative of his efforts via CMRT.
24. 
During the appointment conducted on or about the first week of August 2006, Erwin asked H.B. if he could insert his finger into her vagina “to feel for sore spots.” Erwin attempted to justify this request by explaining to H.B. that it would better enable him to “help her,” and that she should not feel embarrassed because “he was her doctor and he only wanted to help [her].”
25. 
Under pressure from Erwin, and based on his continued representations that it would further enable him to “help her,” H.B. agreed to allow Erwin to place his finger in her vagina.
26.
After doing so, Erwin insisted that H.B. further allow him to perform CMRT “internally” in order to correct her pubic bone alignment and to eliminate pelvic pain.
27.
Erwin further explained that in order to perform CMRT “internally,” H.B. would need to place herself into a “doggie style” position, that this procedure might feel very good, and that H.B. might become sexually aroused.
28.
H.B. refused consent for Erwin to perform CMRT internally, as he was suggesting, and asked for further clarification concerning his proposed use of CMRT in this manner.
29.
Erwin informed H.B. that:

a.
He had never been taught to use CMRT inside the vagina;

b.
The “internal” use of CMRT was not contained in any textbook of which he was aware;

c.
His proposed use of CMRT “internally” was an “experiment” and that the idea “made sense to him because if CMRT works externally, why should it not work internally?”; and 
d.
He was trying everything he could think of to “help her” and that he believed his proposed internal use of CMRT would in fact help her.
30.
Erwin further instructed H.B. not to tell anyone about what he was suggesting because other professionals might misconstrue his honest intentions.
31.
Erwin further stated or suggested to H.B. that he was providing a favor to her by performing CMRT because she had not been able to obtain relief through traditional chiropractic techniques.
32.
Subsequent to H.B.’s refusal to undergo the “internal” CMRT being suggested by Erwin, Erwin pressured H.B. to sign the “special consent form,” stating that he wanted her to acknowledge in writing that she believed his intentions were honest.
33.
Erwin refused to sign or initial the portions of the “special consent form” in which she was being asked to acknowledge Erwin’s “honest intentions.”

34.
During the course of one or more appointments, Erwin, without any instigation or encouragement by H.B., discussed his girlfriends and sex life with H.B.
35.
During the course of one or more appointments, Erwin asked H.B. if he could hug H.B., and attempted to do so despite H.B.’s refusals.

36.
During the course of one or more appointments, Erwin asked H.B. questions regarding her own sex life and practices.

37.
For purposes of the chiropractic care being sought by H.B., it was not necessary that Erwin inquire about H.B.’s sex life or practices or to discuss his own sex life or practices.

38.
Erwin’s questions and discussion about H.B.’s sex life and his own were offensive to H.B.
39.
There is no academic or scientific support for Erwin’s intended use of CMRT “internally,” and in fact it is never therapeutically appropriate or beneficial to utilize CMRT inside the vagina.
40.
The use of CMRT “internally” could not have provided any relief for H.B.’s symptoms of knee and back pain.

41.
H.B. terminated her patient relationship with Erwin following his efforts to pressure her into consenting to the “experimental” internal CMRT technique.

42.
Erwin’s conduct toward H.B. left H.B. feeling sexually violated.
Conclusions of Law


We have jurisdiction of the complaint.
  The Board has the burden to prove facts for which the law allows discipline.

Count I
The Board contends under Count I the following grounds for disciplining Erwin's license:

46.  By encouraging Complainant to consent to the intra-vaginal use of CMRT[;]
47.  By attempting to engage Complainant in discussions about her own and his own sex life and practices, which attempts were rebuffed by Complainant[;]
48.  By attempting to coerce Complainant into signing or initialing the “special consent form” he had prepared for her[;]
49.  By requiring Complainant to be nude for “external” CMRT, and by placing his finger into Complainant’s vagina during one or more such procedures[.]
The Board contends that the following provisions of § 331.060.2
 authorize discipline for this conduct:

(5) . . . misconduct . . . in the performance of the functions or duties of any profession licensed or regulated by this chapter;
*   *   *

(18) Engaging in unprofessional or improper conduct in the practice of chiropractic[.]
A.  Misconduct

The Court of Appeals has defined misconduct:

The Supreme Court found that "[m]isconduct means transgression, dereliction, unlawful, or wrongful behavior, or impropriety that is willful in nature."  Conard, 944 S.W.2d at 201.  Since the Supreme Court did not define "willful" in Baber or Conard, this court utilizes the dictionary definition of "willful."  "Willful" is defined as "proceeding from a conscious motion of the will; ... deliberate. Intending the result which actually comes to pass; ... intentional, purposeful; ... done with evil intent, or with bad motive or purpose, or with indifference to the natural consequences, unlawful...." BLACK'S LAW DICTIONARY 1599 (7th ed.1999).
The Court of Appeals has defined professional functions and duties:
  

The ordinary meaning of “function” applicable here is:  “1:  professional or official position:  OCCUPATION, 2:  the action for which a person or thing is specially fitted or used or for which a thing exists.”  The shared meaning elements of synonyms of “function” is “the acts or operations expected of a person or thing.”  Webster’s New Collegiate Dictionary, 465 (1977).  The ordinary meaning of “duty” applicable here is:  “2a:  obligatory tasks, conduct, service, or functions that arise from one’s position (as in life or in a group).  3a:  a moral or legal obligation.”  Webster’s New Collegiate Dictionary, 355 (1977).  

A chiropractic license authorizes the licensee to engage in the “practice of chiropractic.”
  Section 331.010 sets forth some of the functions and duties of the practice of chiropractic:
1.  The “practice of chiropractic” is defined as the science and art of examination, diagnosis, adjustment, manipulation and treatment of malpositioned articulations and structures of the body, both inpatient and outpatient settings.  The adjustment, manipulation, or treatment shall be directed toward restoring and maintaining the normal neuromuscular and musculoskeletal function and health. . . . 
2.  A licensed chiropractor may practice chiropractic as defined in subsection 1 of this section by those methods commonly taught in any chiropractic college recognized and approved by the board.
The practice of chiropractic may also include “meridian therapy/ acupressure/ acupuncture” when the licensee has been certified in such therapies by the Board.
  Section 331.030 provides:
8.  A chiropractic physician currently licensed in Missouri shall apply to the board for certification prior to engaging in the practice of meridian therapy/acupressure/acupuncture.  Each such application shall be accompanied by the required fee.  The board shall establish by rule the minimum requirements for the specialty certification under this subsection. “Meridian therapy/ acupressure/acupuncture” shall mean methods of diagnosing and the treatment of a patient by stimulating specific points on or within the body by various methods including but not limited to manipulation, heat, cold, pressure, vibration, ultrasound, light, electrocurrent, and short-needle insertion for the purpose of obtaining a biopositive reflex response by nerve stimulation.
Erwin interposed no defense based on a claim that he was providing H.B. with meridian therapy/acupressure/acupuncture and that he was certified by the Board to do so.  Therefore, in determining whether § 331.060.2(5)
 authorizes discipline, we are concerned only with the functions and duties of the practice of chiropractic as set forth in § 331.010.1 and .2.  

Erwin is deemed to have admitted the following from the Board's request for admissions:

12.  As taught by Board-approved chiropractic colleges, CMRT is a technique to be performed externally, and is not taught or scientifically supported as a technique to be performed internally, i.e. through the vagina.

*   *   *

30.  Respondent informed Complainant [H.B.] that:

a.  He had never been taught to use CMRT inside the vagina;

b.  The “internal” use of CMRT was not contained in any text book of which he was aware;

c.  His proposed use of CMRT “internally” was an “experiment” and that the idea “made sense to him because if CMRT works externally, why should it not work internally?”;

*   *   *

38.  For purposes of the chiropractic care being sought by Complainant, it was not necessary that Respondent inquire about Complainant’s sex life or practices, or to discuss his own sex life or practices.
The design and intent of Erwin's conduct with H.B. is clear – to take sexual liberties with her under the guise of practicing chiropractic or some experimental form of such practice and to protect himself from later complaints by obtaining H.B.’s written consent.  Erwin knew that he was using CMRT therapy in a way that was outside the practice of chiropractic.  He used it anyway before informing H.B. that he had not been taught to use CMRT internally and that his internal use of the therapy was experimental.  Even if we found that H.B. constructively consented, which we do not, there is nothing in the record or in the statutes that suggests that Erwin's license authorizes him to conduct experimental therapies.  Further, H.B. consistently rejected Erwin's attempts to focus on the quality of her sexual experiences and kept insisting that he treat her knee and back pain.

As a licensed chiropractor, Erwin is expected to know what the legally condoned practice of chiropractic is and what it is not.  Erwin's deemed admissions show that he knew his conduct was outside the scope of his functions and duties as a licensed chiropractic physician even though he was “treating” H.B. under the guise of that license.  Section 331.060.2(5)
 authorizes discipline against Erwin’s license for the misconduct set forth in paragraphs 46, 47, 48, and 49 of the complaint.
B.  Unprofessional Conduct
Under statutes providing for discipline for unprofessional conduct, “any conduct which by common opinion and fair judgment is determined to be unprofessional and dishonorable, may constitute grounds for revocation.”
  “Improper” is defined as:

not proper: as   a : not in accord with fact, truth, or right procedure . . .   c : not suited to the circumstances, design, or end <~ medicine>   d : not in accord with propriety, modesty, good manners, or good taste[.
]
The Court of Appeals found “dishonorable, unethical or unprofessional conduct of a character likely to deceive, defraud or harm the public”
 in a situation where:

The evidence reflects an effort on Dr. Perez's part to take advantage of a patient whom he knew to be emotionally troubled and vulnerable.  He gained her confidence by virtue of their physician-patient relationship and then abused the trust that she placed in him by taking advantage of her sexually.[
]
Erwin has engaged in that same pattern of conduct with H.B.  Erwin used the vulnerability created by H.B.’s genuine need for relief from knee and back pain to touch her in a manner that had no purpose other than his sexual gratification.  Such conduct is unprofessional and improper.  Section 331.060.2(18)
 authorizes discipline.

Count II.  Professional Trust and Confidence
Under Count II, the Board contends that the course of conduct described in the complaint and deemed admitted by Erwin constitutes grounds for discipline under § 331.060.2(13)
 as a “[v]iolation of any professional trust or confidence.”  Professional trust is the reliance on the 
special knowledge and skills that professional licensure evidences.
  H.B. relied upon Erwin's knowledge and skills as a licensed chiropractic physician to treat her knee and back pain in a professional and proper manner.  Erwin betrayed H.B.’s trust by knowingly engaging in unprofessional and improper conduct that violated his functions and duties as a licensed chiropractic physician.  Therefore, § 331.060.2(13) 
 authorizes discipline. 
Summary

There is cause to discipline Erwin under § 331.060.2(5), (13), and (18).
  We cancel the hearing.  

SO ORDERED on January 7, 2009.
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