Before the

Administrative Hearing Commission

State of Missouri

EQUIPMENT PRO, INC., 
)



)



Petitioner,
)




)


vs.

)

No. 03-1644 RS




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


We dismiss the complaint of Equipment Pro, Inc., because it was not timely filed.  

Procedure


On August 4, 2003, Equipment Pro filed a complaint.  On December 1, 2003, the Director of Revenue (Director) filed a motion to dismiss for untimely filing of the appeal.  The motion was not accompanied by an affidavit authenticating the exhibits thereto.  We gave Equipment Pro until December 24, 2003, to respond to the motion, but we received no response.  On January 8, 2004, we issued an order denying the motion, but allowing the Director to file an authenticating affidavit in order for us to reconsider the motion.  The Director filed an authenticating affidavit on January 12, 2004.  

Findings of Fact


1.  On February 6, 2003, Equipment Pro filed a sales/use tax refund claim with the Director for a refund of $928.34 for November 1999 through October 2002.  


2.  On February 28, 2003, the Director requested additional information, including amended returns, invoices, an exemption certificate, and a worksheet showing calculation of the refund request.  The letter states:  

Please send the requested information and a copy of this letter to the Division of Taxation and Collection within thirty (30) days.  Failure to submit the information within (30) days may result in a denial of your request.  


3.  On April 17, 2003, the Director mailed a final decision to Equipment Pro denying the refund claim.  On the claim form, an employee of the Director wrote that the claim was denied for “Failure to prove entitlement to refund/credit.”  


4.  On August 4, 2003, this Commission received a letter from Equipment Pro stating:  

We received the enclosed letter denying our claim.  The letter did not state a reason.  I called thy [sic] said they never received our information, which I sent in twice.  Please review my information.  Our customer is requesting this refund.  

Attached to the letter is a letter from the Director, dated July 18, 2003, stating:  

The Division of Taxation and Collection received correspondence concerning a refund claim previously submitted to our department.  

A review of your account indicates this claim was previously denied.  That denial was dated April 16, 2003 and was the final decision of the department.  

Conclusions of Law


Section 144.261
 provides:  

Final decisions of the director under the provisions of this chapter are reviewable by the filing of a petition with the administrative hearing commission in the manner provided in section 621.050, RSMo; except that, notwithstanding the provisions of section 621.050, RSMo, to the contrary, such petition must be filed within sixty days after the mailing or delivery of such decision, whichever is earlier.  

Section 621.050.1 provides:  

Except as otherwise provided by law, any person or entity shall have the right to appeal to the administrative hearing commission from any finding, order, decision, assessment or additional assessment made by the director of revenue.  Any person or entity who is a party to such a dispute shall be entitled to a hearing before the administrative hearing commission by the filing of a petition with the administrative hearing commission within thirty days after the decision of the director is placed in the United States mail or within thirty days after the decision is delivered, whichever is earlier. . . .


Notwithstanding § 621.050.1, § 144.261 allows a taxpayer sixty days after mailing or delivery, whichever is earlier, of a sales tax final decision for the taxpayer to appeal that decision.   Equipment Pro did not appeal the Director’s final decision within 60 days after the Director mailed it.  We have no jurisdiction to hear a petition filed out of time.  Community Fed. Sav. & Loan Assoc. v. Director of Revenue, 752 S.W.2d 794, 799 (Mo. banc), cert. denied, 488 U.S. 893 (1988).  


We acknowledge Equipment Pro’s argument that it sent information to the Director twice, and the Director claimed that she never received the information.  Filing is established by actual delivery of a document to the proper government office, not just by being deposited in the mail.  Holmes v. Navajo Freight Lines, 488 S.W.2d 311, 313-14 (Mo. App., K.C.D. 1972).  Even if we assume that Equipment Pro sent information to the Director and that the Director should have received that information, Equipment did not appeal to this Commission within 60 days after the Director mailed the final decision.  


Therefore, we grant the Director’s motion to dismiss for untimely filing. 


SO ORDERED on January 14, 2004.



____________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri.  
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